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VEMORANDUM OPI NI ON REGARDI NG OBJECTI ONS
TO PROOFS OF CLAIM FILED BY N.B.D. AND GERALDI NE FOLEY

The i ssues for decisioninthis case are purely legal: thefacts
are not disputed. One questionis whether achapter 13 clai msecured by a
residential nortgage is subject to bifurcation pursuant to 8506(a),*wth
the result that the unsecured portion of the nortgage i s avoi ded pur suant
to 8506(d). | holdthat such aclaimis subject to 8§8506(a) and (d). The
ot her maj or question is whether, when determ ni ng t he anount of an al | owed

secur ed cl ai munder 8506(a), one nust consi der the hypot heti cal costs of

lExcept as otherw se noted, all statutory references aretothe
Bankruptcy Code, 11 U.S.C. 8101 et seq.
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selling the collateral. | hold that such costs should not be deductec

The Debtors filed a petitionfor relief under chapter 13 of the
Bankrupt cy Code on May 3, 1991. Ceral di ne Fol ey has a cl ai magai nst t he
estat e of $30, 925, which is secured only by a first nortgage on t he Debtors’
home. NBD- Genesee Bank hol ds a cl ai mof $9, 825, whichis secured only by
a second nortgage on the Debtors' home. Both nortgages are junior toalien
securing unpaid real property taxes of $3,056. 29.

The Debtors utilized the full gamut of procedural mechani sns at
t heir di sposal to argue that the cl ai ns whi ch NBD and Fol ey denomi nat ed as
"secured" intheir respective proofs of clai mare actually totally unsecured
(inthe case of NBD) or only partially secured (inthe case of Fol ey). They
obj ected to both proofs of claim filedanotionto partially avoid Fol ey's
i en, and comenced an adversary proceedi ng against NBD to obtain a
declaration that its |lien was void.

The Debt ors' obj ections are prem sed on two assertions. First,
t hey asserted that the clai nms of NBD and Fol ey are secured only in the
anount determ ned by reference to 8506(a), and that their respectiveliens
are voi d pursuant to 8506(d) tothe extent that their clains are deened
unsecur ed under 8506(a). Second, the Debtors argued that, in makingthe
8506(a) determ nation, the Court shoul d deduct $2, 000 i n esti nat ed sal es

costs fromthe hone' s val ue of $20, 000.2 Accordi ngly, the Debtors asserted,

2The parties stipulatedthat the honeis worth $20,000. Contrary
to the Debtors' assertion, however, they did not specify the val uati on
met hod by which this figure was derived. See p. 2 of Debtors' Brief in
Support of Reducing Esti mat ed Cost of Sal e FromFair Mar ket Val ue.
Thus it is uncl ear whether the figure represents the hone's fair market
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Fol ey hol ds a secured cl ai mof only $14,943. 71 ($18, 000. 00 | ess $3, 056. 29)
and an unsecured cl ai mof $15,981. 29 (the remai nder of the full $30, 925
claim, while NBDhas no secured claimat all, but nerely an unsecured cl ai m
for $9, 825.00. The Debtors further asserted that the |liens of NBD and Fol ey
nmust be declared void, in whole or in part, pursuant to 8506(d).

Fol ey and NBD ar gued i n response that bi furcation of their clains
under 8506(a) woul d be contrary to 81322(b)(2), and that 8506(d) may not be
utilizedtoinvalidate underwater liens.® Fol ey al so argued that it was
i nappropriate to charge her for the cost of sellingthe hone, whenin fact
the home will not be sold but retained by the Debtors.

Bef ore addressing the issuesraisedinthis case, afewpoints
on procedure areinorder. As noted by the Debtors, courts have consi dered
the "lien-stripping” effect of 8506 inthe context of (1) an adversary

proceeding,“(2) amptiontoavoidalien,®and (3) an objectionto a proof

val ue, forced sale value, or sone other val uation standard.

SAlienis "underwater"” to the extent that the claimwhich it
secures exceeds the value of thecreditor'sinterest inthe estate's
interest inthe property serving as col | ateral, as determ ned under
8§506(a). See, e.g., Inre Mdses, 110 B.R 962, 964 (Bankr. N.D. &l a.
1990) .

‘See, e.q., Gagliav. First Fed. Sav. & Loan Ass'n, 889 F. 2d 1304,
1305 (3d Cir. 1989), overruled by Dewsnupv. Timm _ US __ , 112 S
Ct. 773, 116 L. Ed. 2d 903 (1992); Inre Lindsey, 823 F. 2d 189, 191
(7th Cir. 1987) (where the court noted the | ack of any "statutory
basi s" for the procedure); Inre Cobb, 122 B. R 22, 24, 21 B. C. D. 153,
24 C.B.C. 2d 1272 (Bankr. E.D. Pa. 1990); Inre Bel |l any, 122 B.R 856,
857, 21 B.C.D. 287 (Bankr. D. Conn.), aff'd 132 B.R 810 (D. Conn.
1991), aff'd 962 F. 2d 176 (9th G r. 1992); Goins v. Di anond M g. Corp.,
119 B.R 156, 157 (Bankr. N.D. Ill. 1990); Inre Garnett, 88 B. R 123,
124, 17 B.C.D. 1325 (Bankr. WD. Ky. 1988), aff'd 99 B.R 757 (WD. Ky.
1989); Inre Crouch, 80 B.R 364, 365 (Bankr. WD. Va. 1987); Inre
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of claim?® And since, tony know edge, the question of whet her a chapter
13 debtor can strip a home nort gage has not previously beenraisedinthis
judicial district, | cannot fault the Debtors for utilizing not one, but all
t hree procedures. However, | do not believe that these tacks are equally
sound from a procedural standpoint.

Wth exceptions not rel evant here, the val ue of coll ateral
securing a clai mhas no bearingonthe allowability of the claimitself.
See 8502(b) (enunerating the grounds for disallowingaclain). Theissue
inthis caseis to what extent (if any) the claims of NBD and Fol ey are
secur ed, not whet her they shoul d be di sallowedinwholeor inpart. C. In
re Beard, 112 B. R 951, 955 (Bankr. N.D. I nd. 1990) ("There are at | east
three di fferent ways a secured cl ai mmay be chal | enged. The anpunt of t he
cl ai mcan be questi oned, by objectingtoits all owance. The val ue of the
liencan be put inissue, by arequest to determ ne secured status. Third,

thelienitself can be directly attacked."); Inre Pourtless, 93 B. R 23,

25 (Bankr. WD. N. Y. 1988) ("Wat was involvedinthisinstance. . . was

not the all owance, validity, or amount of Commonwealth's claim but a

O lLeary, 75 B.R 881, 882, 17 C.B.C. 2d 704 (Bankr. D. O. 1987).

°See, e.9., Inre Jablonski, 88 B.R 652, 653 (E.D. Pa. 1988); In
re Chavez, 117 B.R 733, 734 (Bankr. S.D. Fla. 1990); Inre Marshall,
111 B.R 325, 326 (Bankr. D. Mont. 1990); Inre Denoff, 109 B. R. 902,
903 (Bankr. N.D. Ind. 1989); I nre Anderson, 88 B.R 877, 878 (Bankr.
N.D. Ind. 1988).

6See, e.g., Jabl onski, 88 B.R at 653; Chavez, 117 B.R at 734;
Marshall, 111 B.R at 325;lnre Smth, 92 B.R 287, 288 (Bankr. S.D.
Ohio 1988); Inre Gerhardt, 88 B.R 151 (Bankr. S.D. Chio 1987); Inre
M hal ko, 87 B.R 357, 18 C.B.C.2d 1387 (Bankr. E.D. Pa. 1988).
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determ nation of the value of its security. That determ nationis governed
by secti on 506 of the Code."). Sincethe Debtors do not contest the anounts
that the creditors claimare owed, there was no need to object to the
clains.’

Nor was it necessary for the Debtors to comence an adversary
proceedi ng to i nvoke 8506(d). Concededly, some courts have hel d t hat
avoi dance of alien pursuant to 8506(d) nust belitigatedin an adversary

proceeding, citing F. R Bankr.P. 7001(2). Inre Franklin, 126 B.R 702, 713,

21 B.C.D. 1010 (Bankr. N.D. M ss. 1991); Inre Jablonski, 70 B.R 381, 385

(Bankr. E.D. Pa. 1987), aff'din part, 88 B.R. 652 (E.D. Pa. 1988); Inre

Morton, 43 B.R 215, 221, 12 C.B. C. 2d 159 (Bankr. E.D. N. Y. 1984). But
F. R. Bankr. P. 3012 expressly perm ts 8506 val uati ons to be request ed by
not i on, and t he advi sory conmttee noterelatingto that rul e distingui shes
val uati on proceedi ngs fromt hose subject to F. R Bankr. P. 7001. Therefore
debt ors need not file a conplaint toavoidacreditor's |ienunder 8506.

Seelnre Galvert, 907 F. 2d 1069, 1072 (11th Cir. 1990); Inre I ndvik, 118

I'n the recent case of Inre Howard, 972 F. 2d 639 (5th Cir. 1992),
t he court "concl ud[ ed] that a Chapter 13 pl an whi ch purports to reduce
or elimnate acreditor's securedclaimisres judicata as to that
creditor onlyif the debtor has filed an objectiontothe creditor's
claim" 1d. But the debtor in Howard chose none of the three
procedur al opti ons under consi deration here, and the court di d not
confront the i ssue concerning which of the three options i s nost
appropriate. The court instead focused on the question of whet her the
creditor received adequate noticethat itslienwasinjeopardy. ld.
at 642. And since sufficiency of noticeis not necessarily aconcern
with respect to any of the three options, Howard i s weak aut hority for
t he proposition that the proper route for a debtor to take when
chal I engi ng t he extent to which a claimis securedis an objectionto
the claimitself.




B.R 993, 1006, 23 C.B. C. 2d 948 (Bankr. N.D. | owa 1990); Beard, 112 B.R at

955; Inre Duncan, 43 B.R 833, 835n.4, 12 B.C.D. 685, 11 C.B.C. 2d 677

(Bankr. D. Al aska 1984); 9Coallier on Bankruptcy 17001. 05[ 1] (15th ed.

1993) .
Rat her, the appropriate tool for seeking a determnationthat a
lienis (or is not) void pursuant to 8506(d) is amptionto that effect

under Rul e 3012. See Calvert, 907 F.2d at 1072; Inre Li nkous, 141 B. R

890, 894 (WD. Va. 1992); Beard, 112 B.R. at 955; Collier, supra. This

appears to be the procedure contenpl ated by the federal rules and, in
contrast to clai ns obj ections, such a noti on does not bl ur the fundanental |y
different rol es whi ch are general |y pl ayed by 8502 (governi ng t he al | owance
of clains) and 8506 (defining the extent to which allowed clains are

secured).® Having (I hope) clarifiedthat procedural issue, | nowturn ny

8Ther e i s sone di sagreenent on t he questi on of whet her the chapter
13 plan canitself serve as a notion pursuant to F. R Bankr.P. 3012, or
if a separate notion specifically for that purpose nmust be fil ed.
Conpare, e.qg., Inre Calvert, 907 F. 2d 1069, 1072 (11th Cir. 1990)
(separate notion not required, but enphasi zing that notice of the
confirmation hearing nust include "specific notice. . . that the
bankruptcy court will determ ne the extent to which the claimis
secured"); Inre Pourtless, 93 B.R 23, 25 (Bankr. WD. N. Y. 1988)
(separate notion not required) wi th Howard, 972 F. 2d at 642 (obj ection
toclaimrequired); Inre Doss, 143 B. R 952, 954 (Bankr. E. D. Kl a.
1992) (" A proper request for valuation of property nust be done by
Mot i on and cannot sinply be requestedin a Chapter 13 Plan."). However
the issue is raised, it is routinely litigated at confirmation
hearings. See Calvert, 907 F. 2d at 1072; Inre Li nkous, 141 B. R. 890,
894 (WD. Va. 1992); Inre Fox, 142 B.R. 206, 208 (Bankr. S.D. Ohio
1992) (describing the valuation of collateral at the chapter 13
confirmati on hearing as "generally accepted practice in this
jurisdiction"); Inre Smth, 63 B.R 15 (Bankr. D. N.J. 1986). I ndeed,
one court stated that 8506(a) "requires . . . a valuation of the
creditor's security 'inconjunctionw th' a hearing on confirmation of
the Chapter 13 plan.” Inre Hartford, 7 B.R 914, 916, 7 B. C. D. 145,
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attention to the substantive issues.
ARE THE CLAI MS OF NBD AND FOLEY SUBJECT TO BI FURCATI ON AND LI EN
AVOl DANCE PURSUANT TO 85067
Section 506(a) provides in pertinent part as follows:
An al | owed cl ai mof a creditor secured by alien on
property in which the estate has an interest
. . . isasecuredclaimtothe extent of the val ue of
such creditor'sinterest intheestate' sinterest in
such property . . . andis an unsecured claimto the
extent that the val ue of suchcreditor's interest . .
is less than the amount of such allowed claim
Thus 8506(a) bifurcates the all owed cl ai mof a creditor hol di ng
alienintoan allowed secured clai m(determnedwi th referencetothe val ue

of the collateral and the extent towhichit is encunbered by senior |iens,

seeinfra pp. 54-55) and an al | owed unsecured claim See United States v.

Ron Pair Enters., 489 U. S. 235, 239 n.3, 109S. C. 1026, 103 L. Ed. 2d 290

(1989). W th exceptions not relevant here, thecreditor'slienisvoid
"[t]o the extent that [such] |ien secures a cl ai magai nst t he debtor t hat
isnot an all owed securedclaim™ 11 U S.C. 8506(d). Sincelien avoi dance
pr esupposes bi furcation, | nust first consider the contention of NBD and
Fol ey t hat 81322(b)(2) precludes the Debtors frombifurcatingtheir clains
pursuant to 8506(a).

A. Does nodification under 81322(b)(2) include bifurcation?

Section 1322(b)(2) states that a chapter 13 pl an may "nodify t he
ri ghts of hol ders of secured cl ai ns, other than a cl ai msecured only by a

security interest inreal property that is the debtor's principal residence,

3 C.B.C 2d 761 (Bankr. D. Me. 1981).
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or of hol ders of unsecured clainms.” Thus the statute protects from
nodi fi cation those cl ai ns which are secured only by the debtor's hone.

Courts are divided, however, on the question of whether that protection
i nsul ates the residential nortgagee frombi furcati on under 8506(a). GConpare

Inre Bellany, 962 F. 2d 176, 179-81 (2d Cir. 1992); Inre Hart, 923 F. 2d

1410, 1415 (10th Gr. 1991); Wl son v. Commpnweal th Mortg. Corp., 895 F. 2d

123, 127 (3d Cir. 1990); Inre Hougl and, 886 F. 2d 1182, 1183 (9th G r. 1989)

(protection fromnodificati onunder 81322(b)(2) relates only to that portion

of a cl ai mdeened secured pursuant to 8506(a)) with Inre Nobel man, 968 F. 2d

483, 488-89 (5th dr.), cert. granted, 61 U. S. L. W 3337 (U.S. Dec. 7, 1992)

(No. 92-641) (bifurcationis prohibited by 81322(b)(2)); seealsolnre

Etchin, 128 B.R 662, 665, 25 C. B.C. 2d 504 (Bankr. WD. Ws. 1991)

(collecting cases). For the reasons which follow, | agree with those cases

hol di ng that 81322(b)(2) does not preclude bifurcation under 8506(a).?
Section 506(a) isthe only provisioninthe Code which purports

to define whether, and to what extent, aclaimis "secured."” And 8103

states that, with exceptions not rel evant here, "chapters 1, 3, and 5 of

thistitleapplyinacase under chapter 7, 11, 12, or 13 of thistitle."

°Because | so hold, | need not address the Debtors' contention that
the protection afforded by 81322(b)(2) extends only to traditional hone
nortgage | enders. Conpare, e.q9., Inre Shaffer, 84 B.R 63, 65 (Bankr.
WD. Va.), aff'd, 116 B.R 60 (WD. Va. 1988), appeal di sm ssed, 912
F.2d 749 (4th Cir. 1990) ("[S] hort-term non-hone rel ated, finance
conpany | oans are not within the
. . . scope of Section 1322(b)(2).")w th, e.qg., Inre Bradshaw, 56
B.R 742, 746 (S.D. Chio 1985) ("Onits face, the statute cl early does
not contai n any purchase noney requirenent for acreditor toqualify
for the protection given by section 1322(b)(2).").
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A reasonabl e inference, then, is that the term "secured clainm (or
vari ations thereof) carries t he sanme nmeani ng t hr oughout t he Code as t hat
giventoit by 8506(a): i.e., that portionof acreditor's total all owed
cl ai mwhich i s supported by the val ue of the collateral securingthe claim
Thus when a chapter 11 creditor chooses to desi gnate the unsecured portion
of its total claimas a secured claimpursuant to 81111(b)(2), that

subsection provi des that " notwi t hst andi ng section 506(a) of thistitle, such

claimis a secured claimto the extent that such claimis all owed."
(enmphasi s added). The highlighted text clearly inplies that theterm

"secured clainm is ordinarily defined by 8506(a). See 3 Collier on

Bankruptcy 1506. 01 ("W th one exception [under 81111(b)(2)], the term

"secured claim as used throughout the Coderefers to a secured cl ai mas
deter m ned under section 506.").

The i nference that 8506(a) is definitional is confirned by the
| egi slative history. The House Report indicates that 8506(a) "separates an
undersecured creditor's claiminto two parts--he has a secured claimto the
extent of the val ue of his coll ateral; he has an unsecured cl ai mfor the

bal ance of hisclaim. . . . Throughout the bill, references to secured

clains are only to the cl ai mdetern ned t o be secured under thi s subsecti on,

and not tothe full anount of thecreditor'sclaim"™ H R Rep. No. 595,

95t h Cong., 1st Sess. 356 (1977) (enphasis added). See also S. Rep. 989,

95th Cong., 2d Sess. 68 (1978).
Not wi t hst andi ng t hese consi derati ons, sone courts take the

position that the neaning of the term "secured claim" as used in



81322(b)(2), is not defined by 8506(a). See, e.qg., Inre Doss, 143 B.R
952, 954 (Bankr. E.D. Ckla. 1992). In support of this contention, these
courts note the Suprene Court's conclusionthat "the words 'al |l owed secured
claim in 8506(d) need not be read as an i ndivisibletermof art defined by
reference to 8506(a), whichbyitsternsis not adefinitional provision."

Dewsnup v. Tinmm us __, 112 s C. 773, 116 L. Ed. 2d 903, 910

(1992). But Dewsnup stands i n marked contrast to an earlier opi nion of the
Court, which characterized 8506 as "govern[ing] thedefinition andtreatment

of securedclainms.” Ron Pair Enters., 489 U S. at 238-39 (enphasi s added).

Mor eover, the Court inDewsnup strongly hinted that the term"all owed
secured cl ai M m ght be defined by 8506(a) when used i n provi si ons ot her

t han 8506(d). Dewsnup, 116 L. Ed. 2d at 911 n. 3. See Bel lany, 962 F. 2d at

182 (" Dewsnup did not holdthat 'secured claim inother provisions of the
Code was never to be construed as it was in 8506(a). Its analysis was
limted to 8506(d) and the facts beforeit."). Finding nothinginDewsnup's
reasoni ng whi ch conpel s acontrary interpretation, | agree withBellany that
8§1322(b)(2)' s reference to "secured cl ai ns" carries the meani ng provi ded by

8506(a). |d. at 182-83. See alsoLomas Mg. USAv. Wese (Inre Wese),

980 F. 2d 1279, 1281 (9th Gir. 1992); Sapos v. Provident Inst. of Sav., 967

F.2d 918, 924-25 (3d Gr. 1992); Inre Sainz-Dean, 143 B.R 784, 786-87 (D

Col 0. 1992); Inre Weber, 140 B.R. at 711-12; Inre Taras, 136 B. R 941,

949-50 (Bankr. E.D. Pa. 1992).

Wth the exception that is the subject of this dispute,

8§1322(b) (2) provides that a debtor can "nodify the rights of hol ders of
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secured claims . . . or of holders of unsecured clains." Since the
provi sion speaks internms of "secured" and "unsecured" cl ai ns, and si nce
8506(a) provides the only nechani smfor determ ni ng whet her "[a] n al | oned
claimof acreditor secured by alien" isinfact secured for purposes of
t he Code, theinferencel drawis that theterm"nodification" (whatever
t hat may entail) does not inplicate the very process--bifurcation under
8506(a)--that establishes whether aclaimisinfact secured. Cf. Bellany,
962 F. 2d at 181 ("[W het her, and t he extent to whi ch, one hol ds a secured
claimnust inthe first instance be determ ned according to 8506(a)."). |If
it did, thenit couldfairly be stated that 81322(b)(2) gi ves the debtor the
ri ght to, anong ot her things, bifurcate clains that have al ready been
bi f urcat ed. °

This inferenceis supported by thelegislative history, which
i ndi cates that the termnodificationwas neant to i ncl ude changes inthe
"size andtimng of installment paynents. . . or . . . other provisions of

the secured creditors' contract.” Report of the Conmm ssion on Bankruptcy

Laws of the United States, H R Doc. No. 137, 93d Cong., 1st Sess. Pt. I

at 205 (1973) (quotedin Bellany, 962 F. 2d at 182.) Al though t he foregoi ng

list did not purport to be exhaustive, the passage suggests that

°There is authority for the propositionthat "81322(b)(2) in and
of itself provides for achapter 13 plan's nodification of therights
of hol ders of secured clains in personal property into secured and
unsecuredclaims.” InrePhillips, 142 B.R 15, 16 (Bankr. D. N. H.
1992). However, the court di d not expl ai n why Congr ess woul d not only
restate in 81322(b)(2) a process which al ready applies to chapter 13
vi a 88506(a) and 103, but do so usi ng | anguage t hat provi des no hi nt
that bifurcationis contenpl ated, and t hat of f ers no gui dance as to how
it is to be acconplished.
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bi furcation, which does not necessarily result in a change in any

contractual provision, does not constitute nodification. Inany event, it
seens i nprobabl e that the | egi sl ative history woul d specify relatively
nodest rights, such as changing the ti m ng of | oan paynents, but | eave
unment i oned sonet hi ng as potentially consequential as bifurcation. Cf.

Benitez-All ende v. Alcan Alum nio Do Brazil, 857 F. 2d 26, 35 (1st Cir.

1988), cert. denied, 489 U. S. 1018 (1989) ("It seens unlikely Congress woul d

have intended to bring about such an inportant result w thout even
mentioning the matter."). Mreover, the fact that thereis no obvious
anal ogue to 81111(b)(2) inchapter 13 supports the inference that none

exi sts. See Sapos, 967 F.2d at 925; Inre Bellany, 122 B. R 856, 860

(Bankr. D. Conn.), aff'd 132 B.R. 810 (D. Conn. 1991), aff'd 962 F. 2d 176
(2d Gir. 1992).

Ther e i s anot her good reason t o concl ude t hat nodi fi cati on does
not enconpass bi furcation. Al though the Code does not explicitly definethe
term thereis no doubt that nodificationis aright whichinures solelyto
t he debtor's benefit. Bifurcation, onthe other hand, i s a process which
occurs at agivenpoint intime by operation of | awbased onthe facts as
they existed at that time. Cf. Hart, 923 F.2d at 1411 (descri bing
bi furcation as "arecognition of thelegal status of the creditor's interest
inthe debtors' property, [rather than] a nodification of the nortgage").
Properly speaking, bifurcationis not a"right" that is exercised at a

party's discretion, but rather an "event" which is deenmed to have occurred

based on the rel evant facts. Accordingly, anotionto "determ nethe val ue
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of aclaimsecured by alien" under F. R Bankr.P. 3012 does not obligethe
court to deci de whet her the debtor has a"right" to bifurcate; it instead
calls for a determnation as to whether bifurcation in fact "happened.

A debtor can of course influence a court's findings at a
val uati on hearing regarding the extent to which a cl ai mshoul d be al | owed
as secured under 8506(a), such as by i ntroduci ng evidencerelatingtothe
col lateral's val ue or establishingthe exi stence of senior liens. But while
he canlitigate the facts which will determ ne whet her (and i n what anounts)
aclaimis bifurcated, he cannot alter the consequences which flowfrom
t hose facts.

Thus there is a fundanental, qualitative difference between the
nodi ficationrights which 81322(b)(2) seens to contenpl ate and bi furcati on
under 8506(a). And this distinctionrevealsthe awkwardness of descri bi ng
bi furcation under 8506(a) as one of the rights conferred on debtors by
8§1322(b)(2): Aside fromthe fact that the debtor (al ong wi th other parties

ininterest) already has such a "right," the contention overl ooks the fact

t hat 8506(a) splits an undersecured claimintoits secured and unsecured
conponent s based on facts that have nothingto dow th the debtor's needs
or wi shes.

Interpreting bifurcationas aformof "nodification" al so creates
problens relating to the "best interests of creditors test" under
81325(a)(4). That test calls for a determnation that the proposed chapter
13 plan wi | | pay each hol der of an unsecured cl ai m"not | ess t han t he anount

t hat woul d be pai d on such claimif the estate were | i qui dat ed under chapt er
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7." Because 81322(b)(2) does not apply in chapter 7, the court woul d
|l ogically have to treat the total claimof a creditor protected from
bi furcati on under that section as bi furcated when det er m ni ng whet her t he
pl an sati sfies 81325(a)(4).' Thus interpreting 81322(b)(2) as precl uding
bi furcati on woul d not obvi ate t he need for a val uati on of the protected
creditor's collateral, and woul d yield the bizarre result of requiringthe
debt or to pay protected clai ns as t hough bi furcati on had not occurred and
unsecured clainms as though it had.

Cases hol ding t hat "nodi fication" i ncludes bi furcation have

advanced various theories. According to one argunent,

Those who would read the protection of Section
1322(b)(2) aslimtedto the secured portion of a home
nmort gage confuse the term"secured clainm withthe
phrase "cl ai ns secured only" by a hone nort gage and
di sregardthe differenceinthe function of the word
"secured" inthe tw phrases. Inthe phrase "secured
claim" the word "secured" i s an adj ecti ve nodi fyi ng
"claim" sothat the entire phrase canlegitimtely be
read as neaning awhol |y securedclaim Inthelatter
phrase, "a cl ai msecured only by", the phrase "secured
only by" perforns an adverbi al function describing a
characteristicof theclaim i.e., that it is secured
only by a residential nortgage. That a claimis
"secured only by" aresidential nmortgage does not nmean
that it is necessarily a "secured claim"”

Inre Strober, 136 B. R. 614, 619-20, 26 C. B. C. 2d 1383 (Bankr. E.D. N. Y.

1992), overrul ed by Bel |l any, 962 F. 2d at 179-81. See alsolnre Hynson, 66

B.R 246, 253, 15 C. B.C. 2d 1323 (Bankr. D. N. J. 1986).

YFor the viewthat Dewsnup arguably may precl ude bifurcating
under secur ed cl ai 8 when a court nmakes the 81325(a)(4) determ nati on,
see M Howar d, Dewsnuppi ng t he Bankr upt cy Code, J. Bankr. L. &P. 513,
519 (July/Aug. 1992).
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Thus it appears that Strober woul d paraphrase 81322(b) (2) as
permtting aplanto "nodi fy secured cl ai ms, ot her t han any cl ai msecured
by a residential nortgage (whether fully or partially secured or even
conpl etel y underwat er), or unsecured clains.” Thisrenditionof the statute
woul d be plausibleif thereferencein 81322(b)(2) to "unsecured cl ai ns"
contenpl ated only those clainms which do not relate to a residenti al

nortgage. But thereis no support for that conclusion. See Bell any, 962

F.2d at 183 ("It seens that 'unsecured clainm has the same meaning in
81322(b)(2) as it does in 8506(a)
. . . ."); Hougland, 886 F.2d at 1183. Because | reject Strober's apparent
assunption that an unsecured cl ai mcreat ed by bi furcati on of a cl ai msecured
by a hone nortgage i s not an "unsecured cl ai it for purposes of 81322(b) (2),
| also reject that court's interpretation of 81322(b)(2).

| f, on the other hand, Strober is suggestingthat 81322(bh)(2)'s
exception for residential nortgages applies to both secured and unsecured
claims, thenthe flawinits interpretationlies in the fact that the
excepting | anguage i s grammatically Iinked only tosecured clainms. G ven
the way i n which the statuteis structured, a nore natural readingis that
t he exception carved out by the "ot her than"” provisoin 81322(b)(2) rel ates

only to secured cl ains. See Hougl and, 886 F. 2d at 1184, Bell any, 962 F. 2d

at 180-81.
In further support of itsinterpretation of 81322(b)(2), Strober
not ed t hat

Section 506(a) itself distinguishes between aclaim
"secured by alienon property” and a "secured claim"”
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Section 506(a) decl ares that an "al |l owed cl ai mof a
creditor secured by alien on property . . . isa
secured claimto the extent of the value of such
creditor'sinterest inthe estate' s interest in such
property." Thus, the "claimof acreditor secured by
alien on property” is not necessarily a "secured
claim™

136 B.R at 620. This argunent inplies that the om ssion of the adjective
"secured" preceding "clainm in 81322(b)(2)'s excepting clause was a
substanti ve choi ce nade to avoid using atermof art--"secured cl ai m'--that
i s defined by 8506(a). But evenif that om ssionreflects a considered
deci sion of thedrafters (and thereis no evidencethat it does), the nore
i kel y explanation for the omssionis that the adjective was vi ewed as
redundant. Cf. Hougl and, 886 F. 2d at 1184 (" Congress need not create such
an awkward and wooden sentence structure.").

Anot her argunent i s that the Code' s | egi sl ative history supports
t he concl usi on t hat 81322(b) (2) precl udes bifurcation of clains protected
fromnodification. In particular, Strober found significanceinthe fact
that anearly draft of 81322(b)(2) "require[d] that the [protected] claim
be "wholly secured by [a] nortgage,'" whereas the bill as enacted
"require[d] that it be aclaim'securedonly by asecurityinterest inreal
property.'" Strober, 136 B.R at 621-22. Accordingtothat court, "[t] here
woul d have been no purpose inthe change from'wholly' to'only' hadthe
Code' s draftsnen consi dered Section 506(a) as all owi ng t he nodi fi cati on of
anortgage to the extent that it was not a whol ly secured nort gage, even

though it was the creditor'sonly security.” 1d. at 622. Thusthe purpose

of the change "nust have been. . . [to] elimnat[e] the requirenent that
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t he nortgage be wholly secured in order to qualify for exenption from
nodi fication." 1d.

Strober overlooks the possibility that the drafters of
81322(b)(2), m ndful of the fact that secured clains are by definitionfully
secur ed pursuant to 8506(a), m ght well have deci ded to drop the adverb
"whol | y" as redundant. Restrictingthe protection under 81322(b)(2) to
claims secured only by a nortgage, on the other hand, was presumably
designedtoinsurethat the protectionislimtedto conventional nortgage
| oans rat her than, say, aloaninwhichthe creditor takes alienonthe

debtor' s honme and everyt hing el se the debtor owns. See, e.qg., Inre Wight,

128 B.R. 838, 842, 25 C.B.C. 2d 447 (Bankr. N.D. Ga. 1991) ("[Where a
creditor's security interest enconpasses personalty inadditiontothe
debtor's princi pal residence, the anti-nodification exception of 8§1322(b)(2)
will not apply."). | therefore disagree withStrober's concl usion regardi ng
theinplications of thisrevision. . Wlson, 895 F. 2d at 128 (" The sl i ght
difference in | anguage . . . does not appear to have been given any
significance [by Congress].").

Al t hough courts have poi nted to ot her portions of the legislative
hi story as evidence that bifurcationis aformof nodification, see, e.q.,
Nobel man, 968 F. 2d at 488-89; Hynson, 66 B.R at 252, the history cited only
reaffirns that whichis obvious fromthe text of §1322(b)(2)--nanely, that
t hat secti on was desi gned to protect hone nortgage | enders. Bell any, 962
F.2d at 182; Hougl and, 886 F. 2d at 1185. The i ssue here i s whet her t hat

protectionincludes protection against bifurcation. Andthelegislative
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history is silent with respect to that issue. |d.

Sone courts have interpreted this silence as a signthat Congress
i ntended to preserve the sanme protection for honme nortgage | enders as
existed for all secured creditorsinchapter X 11, whichwas the equi val ent
to chapter 13 under the former Bankruptcy Act, 11 U.S.C. 81 et seq.

(repealed). Seelnre Mtchell, 125 B.R 5, 8 (Bankr. D. NNH. 1991); Inre

Kaczmar czyk, 107 B.R 200, 203, 22 C. B. C. 2d 328 (Bankr. D. Neb. 1989). That

argument m ght carry some wei ght if the Bankruptcy Act or the case | aw
t her eunder defined bi furcation as aformof "nodification.” But that issue
di d not arise under the Act because §1322(b) (2) does not have a cl ose pre-

Code anal ogue: asKaczmarczyk itself noted, the protection affordedto

chapter XIIl secured creditors derived fromthe statutory definition of
"claim' and the requi renent that such creditors consent tothe terns of a
proposed reorgani zati on plan. |d. at 202-03. *> Thus pre-Code practice
sheds no |light on the question of whether bifurcation is a form of

nodi fication. Cf. Union Bank v. Wolas, =~ US. _ |, 112 S. C. 527, 116

L. Ed. 2d 514, 523 (1991) ("[T] he fact that Congress carefully reexam ned
and entirely rewote the preference provision in 1978 supports the
conclusion that [the provision' s apparent departure frompre-Code | aw]
reflects the deliberate choice of Congress.").

I n hol di ng that 81322(b) (2) precl udes bifurcation of clains

secured by honme nortgages, Strober noted that "the responsi bl e Senat e

12At | east insone jurisdictions, however, the protection enjoyed
by these creditors was not absol ute. See infra note 26 and
acconmpanyi ng text.
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subconmm ttee had heard testi nony froma representative of the nortgage
banki ng i ndustry deploringlienstripping (whichthe courts had recently
sancti oned under Chapter Xl | of this Code's predecessor) and expressing
seri ous apprehensi on about the effect of lienstripping, if permttedin
Chapter 13, onthe avail ability of home nortgage noney." Strober, 136 B.R

at 620. Seealsolnre Schum 112 B. R 159, 162 n. 3 and acconpanyi ng t ext

(Bankr. N.D. Tex. 1990). But the goal of the courts in interpreting
statutes is to determ ne what the | egi sl ature i nt ended, not what | obbyi sts
want ed. And at | east when, asinthis case, a proposed statute is subject
t o gi ve- and-t ake anbng conpeti ng concerns, *thereis noreasonto assune
that aninterest group's "wishlist" and Congressi onal intent are one and

the sanme. See Harry Fox Agency v. M11s Music, 543 F. Supp. 844, 864 (S.D.

N.Y. 1982), rev'd, 720 F.2d 733 (2d Gr. 1983), rev' d subnom M1ls Misic

V. Snyder, 469 U. S. 153 (1985) ("[ S]tatenents nade at conm tt ee heari ngs by
representatives of variousinterests areentitledtolittleif any wei ght
in interpreting Congressional intent.").

Anot her justification for prohibiting bifurcation of clains
protected by 81322(b)(2) is that that section, being specificto chapter 13,
shoul d prevail over 8506(a), which "is a provision of general applicability

i n cases under Chapter 7, 11, 12 and 13 of t he bankruptcy code." Nobel nan,

3The obvi ous countervailing consideration here is the Code's
objective of facilitatingthe debtor's "fresh start."” And Congress nmay
wel | have deci ded that the possibility of creating marginally nore
conservative lending practices--an outcome predicted by a
representative of the nortgage | enders shoul d chapter 13 stri p down of
hone nort gages be permtted, see Strober, 136 B.R at 621--was not such
aterrible price to pay in achieving that objective.
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968 F. 2d at 488. See alsolnre Barnes, 146 B.R 854 (Bankr. WD. Kl a.

1992); Mtchell, 125 B. R at 6; Hynson, 66 B. R at 249. The problemw th
this argunment is that it assumes the point in controversy. | f
“modi fication" includes bifurcation, then 8506(a) and §1322(b)(2) are in
conflict. For the reasons stated, however, | do not believe that
bi furcationis aformof nodification, and so 81322(b) (2)'s exception cl ause
does not apply. Becausethereis noconflict betweenthe two provisions,
there is no need to resort to rul es according preferential status to
specific statutory provisions over general ones.?

| roni cally, then, those courts which purport to be reconciling
a conflict between 8506(a) and 81322(b)(2) are actually creating one.
Const rui ng 81322(b) (2) as precluding bifurcationinplicitly rewites 8506(a)
and/ or 8103 to provide that certain classes of clains are not bifurcatedin
chapter 13. Such a construction therefore violates a basic tenet of
statutory interpretation to the effect that statutes are to be read

har noni ousl y whenever feasible. Earlev. Carson, 188 U S. 42, 47, 23S. (.

254, 47 L. Ed 373 (1903); Bellany, 962 F.2d at 181; Inre Briggs, 143 B.R

438, 446 n.9 (Bankr. E.D. Mch. 1992).
Sone anti-bifurcation courts contend that 81322(b)(2)'s

protection agai nst nodification woul d be all but neaningless if that

YEven if such arule were relevant, | believe Nobel man and t he
ot her cases cited have it backwards. Section 506(a) deal s specifically
and directly with the treatnent i n bankruptcy of undersecured cl ai ns.
Section 1322(b)(2), onthe other hand, provi des generally that certain
chapter 13 clains are not to be nodified, atermwhich the Code | eaves
undef i ned.
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protection didnot extendto bifurcation. See, e.qg., Inre Sauber, 115 B. R

197, 199 (Bankr. D. M nn. 1990) ("By focusingonthe terns 'secured cl aini
and 'unsecured cl aim, and by usi ng 8506(a) definitions, Huglandjudicially
renoves nost of the protection that [81322(b)] provides."); Hynson, 66 B.R

at 252; see also Hart, 923 F. 2d at 1417 (Brorby, J., dissenting). |If

8§1322(b)(2) had no di scernibleroleto play other than preventing claim
bi furcation, this argunent woul d have nore nerit. But that is not the case,

since a protected creditor can in any event use 81322(b)(2) to bl ock
confirmation of any pl an i nvol vi ng paynent ternms--e.g., concerningthe
applicableinterest rate or nonthly paynent anount--that are | ess favorabl e
toit than those specifiedinthecreditor's contract with the debtor. See
Sapos, 967 F. 2d at 926; Wl son, 895 F. 2d at 128; Bell any, 132 B.R at 813;

Franklin, 126 B.R. at 711-712; Inre lLalonde, 65 B. R 237, 239, 14 B. C. D.

1272 (Bankr. S.D. Onio 1986); Inre Omens, 36 B.R. 661, 662 (Bankr. M D.

Tenn. 1984). And what littlelegislative history thereisregardingthe
meani ng of the term"nodification" suggests that that is exactly therole
8§1322(b)(2) was designedto play. Seesuprap. 11. Thus whil e one m ght
guesti on whet her protection of only the residential nortgagee's post-

bi furcation secured claimis "sufficient,” the only answer that countsis
t hat Congress apparently thought so.

Further support for this conclusionis provided by thetext of
81322(b) (2) itself, which permts debtors tonodify therights of "hol ders

of unsecured clains.” Sincethe quoted | anguage presunably i ncl udes cl ai ns

t hat do not involve alien, Congress evidently thought that the term
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nodi fi cati on enconpassed significant rights other than the right to
bi furcate an undersecured cl aim

Anot her argunment nustered i n support of the contention that
8§1322(b)(2) precludes nodification is "that conpliance with Section
1325(a)(5) ¥ is inconpatiblew th bifurcating aresidential nortgage."”
Strober, 136 B.R at 623-24. The court's reasoning is as foll ows:

A Chapter 13 plan that neets the requirenments of

Section 1322(b) (5) [ escapes successful chal |l enge

under Section 1325(a)(5) because "cure under
81322(b) (5) is not a nodification of the nortgagee's

15Section 1325(a)(5) states:

(a) Except as providedin subsection (b), the
court shall confirma plan if--

(5) withrespect toeach all owed secured claim
provi ded for by the plan--

(A) the hol der of such cl ai mhas accept ed
t he plan;

(B) (i) the plan provides that the hol der of
such claimretainthe lien securing suchclaim
and

(ii) thevalue, as of the effective date
of the plan, of property to be di stributed under
t he pl an on account of such claimis not |ess
than the allowed anount of such clainm or

(C) the debtor surrenders the property
securing such claimto such hol der.

6Secti on 1322(b) (5) states that, notw thstandi ng §81322(b)(2), the
pl an may "provi de for the curing of any default wi thin areasonabl e
time and mai nt enance of paynments while the case i s pendi ng on any
unsecur ed cl ai mor secured cl ai mon whi ch the | ast paynent i s due after
the date on which the final paynent under the plan is due.”
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rights.” Landmark Fin. Serv. v. Hall, 918 F. 2d 1150,
1154 (4th Gr. 1990), citing 5Col lier on Bankruptcy,
11322.09[ 4] (15th ed. 1986). But the saneis not true
of a plan predicated on bifurcation. . . . [I]f the
nort gagee' s cl ai mwer e bi furcated and t he nort gagee
refused to accept the Chapter 13 plan, thenif the
debt or wi shed to retain his hone, [8§1325(a)(5) woul d
require the debtor] to distribute under the planto
t he nort gagee not | ess than t he al | owed anount of the
secured portion of the bifurcatedclaim. . . . Since
a pl an may not | ast nore than five years, that anmount
woul d have to be paid of f during that period of tine.
[footnote omtted] The Strobers suggest that they are
ready to nmeet the requirenments of Section 1325(a) (5)
by a bal | oon paynment inthe fourth year, but whet her
such a pl an woul d qual i fy for confirmati on as feasi bl e
[footnote omtted] is nost dubious. Li ke the
Strobers, fewdebtors woul d have t he capacity to pay
off their entire nortgage, wthinafive year peri od,
t hrough regul ar nont hl y paynents, even when r educed by
bi furcation to the present val ue of the debtor's
resi dence.

Strober, 136 B.R at 623. See also In re Davidoff, 136 B.R 567, 569

(Bankr. M D. Fla. 1992) ("[I1]t is conpletely inpractical for [valuation
pursuant to 8506] to be allowed since in the majority of cases such
val uati on may run af oul of Section 1322(b)(5), which requires a debtor to
pay of f secured claims withinthreeto five years of confirmation of the
Chapter 13 plan. Clearly, such afrustrating conclusionto an all owed
nodi fication . . . has not been envisioned.").

There are two problens with this analysis. First and forenost,
Strober cites no support for the prem se that a protected cl ai mwhi ch has

been bi furcat ed cannot be cured and mai nt ai ned pursuant to §1322(b)(5). Y

YAn i ssue may ari se as t o whet her any arrearages can be al | ocat ed
to the secured portion of the nortgagee'stotal claim See Sapos v.
Provident Inst. of Sav., 967 F.2d 918, 928 (3d Cir. 1992)
("[Alrrearages do not qualify as a'secured claim subject toa section
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Landmar k does not explicitly so state, and | amnot aware of any ot her
authority for that proposition. Sincel see noreason why bifurcated hone-
nor t gage cl ai ns cannot be cured i n the sane manner as ot her | ong-termdebt s,
| reject Strober's premse. As stated by the court in Bellany,

Section 1322(b)(5) addresses, as does the Code in
general, secured and unsecuredclains. Inlight of
t he goal s of Chapter 13, 81322(b)(2) and (5) nust be
read as allowi ng a debtor toreinstateinits stripped
down forma residenti al nortgage that cones due beyond
thelife of the pl an. The debtor nust cure arrearages
wi thin areasonabl e time, see §1322(b)(5), but need
make schedul ed nortgage paynments only until the
securedclaimis fully paid. [citations omtted] Such
treat ment of aresidential nortgage | ender's secured
claimis neither a nodification prohibited by
8§1322(b)(2) nor does it inplicate [section]
1325(a) (5) (B)

962 F. 2d at 185. See also Franklin, 126 B.R. at 712 ("If the streamof

paynents necessary to sati sfy the [ post-bifurcation] all owed secured [ hone-
nort gage] debt exceeds the life of the plan, the plan nust provide for the
curing of all existing arrearages, consistent with 81322(b)(5).").

Even if Strober were correct inits assunption that bifurcated
home nort gages nust be paid off withinthelife span of the plan, | di sagree
with the court's contentionthat that fact warrants the concl usi on t hat

81322(b) (2) precludes bifurcation of protectedclains. First, | believe

506(a) crandown . . . ."). But Sapos does not suggest that 81322(hb) (5)
i sinapplicableto bifurcated home nortgage clains. Seeid. ("[A]
debt or who bi furcates an al | owed cl ai munder secti on 506(a) can use t he
cur e and nmai nt enance provi sion of section 1322(b)(5) only if the debtor
bot h pays arrearages within areasonabl e tine and conti nues to nmake t he
mont hl y paynents due i n accordance with the original terns of the note
until the principal has been paidin an amunt equal to t he val ue of
the property established under section 506(a).").
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Strober's doubts regarding the likelihoodthat a debtor can pay off the
stri pped-down nortgage within five years are overstated. For any nunber of
reasons, a nortgagee's post-bifurcation allowed secured clai mmay be
relatively small, in which case the debtor's conpliance wth
81325(a)(5)(B)(ii) woul d not necessarily be all that onerous. See, e.q.,

Kaczmarczyk, 107 B. R at 203 (secured cl ai mwoul d be only $2, 000). | ndeed,

asistrue herewithrespect to NBD s claim the effect of 8506(a) w |
of ten be to reduce the nort gagee' s al | owed secured cl ai mto zero. Nor woul d

| characterizethe feasibility of achapter 13 plan which contenpl ates a

bal | oon paynent as "nost dubious.” Cf. Inre Gegory, 143 B.R 424, 426

(Bankr. E.D. Tex. 1992) ("[T] he i nclusi on of a ball oon paynent scheneina
plan is not dispositive of a plan's feasibility.").

More to the point, | question the validity of the inference
Strober draws fromits concl usion that "fewdebtors woul d have t he capacity
to pay off their entire nortgage within a five year period,

. even when reduced by bifurcation.” Strober'srationaleisthat "[t]he
fact that conpliance with Section 1325(a)(5) is inconpatible with
bi furcating aresidential nortgage into secured and unsecur ed segnents
ar gues agai nst readi ng Section 506(a) as conpellingthat result.” 136 B.R
at 623-24. But if anything, Strober's observation regardi ng 81325(a)(5),
if correct, would conpel a contrary conclusion. After all, if only a
statistically insignificant nunmber of debtors could conply wth
81325(a)(5)(B)(ii), thenthe likelihoodthat Congress was concerned about

protecting residential nortgage | enders from8506(a) i s di mnished: there
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woul d be no great need to protect these creditors frombifurcation because
only a few chapter 13 debtors could take advantage of it.

Strober al so noted that 81328(a) excepts fromdi scharge "any
debt--(1) provided for under section 1322(b)(5)," but does not except from
di scharge those long-term debts which "are not covered by Section
1322(b)(5)." 136 B.R at 624. AccordingtoStrober, "[t]he |l ack of anot her
exception to the general discharge rule of Section 1328(a) is further
evi dence t hat Congress di d not envi sage nodi fi cati ons of | ong termdebt."
L d.

Thi s argunent i s prem sed on the assunptionthat a bifurcated
hore- nort gage debt cannot be cured and nai nt ai ned pursuant to 81322(b) (5).
Because | reject the premse, | |likew sereject the argunment upon whichit
i s based. But | reject the argunent for anot her reason as well. |f Strober
iscorrect that a bi furcated hone nortgage cl ai mnmust be paidoff within
five years, thenthe om ssionin 81328(a) of any exception for debts treated
inthis manner i s not theleast bit troubling: there obviously would be no
reason to except fromdi scharge a debt givingrisetoaclaimthat isfully
paid pursuant to, and within the [ife span of, a confirmed pl an.

St r ober voi ced concerns about the status of a stri pped-down hone
nort gage shoul d t he debtor fail toconply wwththe terns of the confirned
plan. 1d. But concerns of this sort are not uni que t o home nort gages or,
for that matter, chapter 13. So unl essStrober is suggestingthat noclaim
shoul d ever be bi furcated for purposes of any pl an of reorgani zation, | fail

to see the rel evance of these concerns to t he question of whet her a chapter
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13 debtor can bifurcate a claimsecured by a honme nortgage.
Some courts whi ch do not al |l owbi furcation of a home-nort gage
cl ai m have adopted the follow ng reasoni ng:

[ S] ection 1322(b)(2) describes its subject matter as
the nodi fication of "therights of hol ders of" cl ai ns,
not as the nodification of clainms as such .
Therefore, evenif theentirety of suchaclaimis not
a secured cl ai m(as per section 506(a)), therights of
a hol der of such a cl ai mmay not be nodifi ed under
section 1322(b)(2).

Nobel man, 968 F. 2d at 488. See al so Etchin, 128 B. R at 666; Sauber, 115

B.R at 199.

As noted by the court inBellany, such a construction "woul d be
directly contrary to one of the Code's cornerstones, ai ned at maki ng a
f undanent al change fromt he Bankruptcy Act, that treatnent under t he Code

turns on whet her aclaimis secured or unsecured, not on whet her acreditor

i s secured or unsecured." Bellany, 962 F. 2d at 179. See HR Rep. No. 595,
95t h Cong., 1st Sess. 181 (1977) ("By addressi ng the probleminterns of
claims, the bill makes cl ear that an [under] secured creditor is to be
treated as having a secured claimto the extent of the value of the
col l ateral, and an unsecured cl ai mfor the bal ance of hi s cl ai magai nst t he
debtor."). Rather than representing asubtly stated exceptiontothis rule,
t hen, the | anguage in 81322(b)(2) is best interpreted as reflecting a
stylistic, not a substantive choice: Since 81322(b)(2) deals withthe
nodi fication of rights, andsinceit is awkward to describe a "clain as
having rights, referencetotherights of the person hol di ng the cl ai mwas

pr obabl y vi ewed as t he si npl est and cl earest way of drafting the provision.

27



Asi de fromdevi ati ng froma basi ¢ princi pl e underl yi ng t he Code,
readi ng 81322(b)(2) as protectingcreditors, rather than clainms, would
gener at e ot her probl ens. Howdoes one reconcil e suchaninterpretationwth
the fact that 8507(d), which al so nakes reference to the rights of a
"hol der" of aclaim clearlyrefersonlytothoserights arisingfromthe
claimitself? ., e.g., 11 U. S. C. 88724(b) and 1222(a)(3) (referringto
hol ders of clainms, with the focus again clearly onthe clai mheld by the
entity, not theentity holdingthe claim.!® Suppose the sane creditor
hol ds a cl ai mprotected frombi furcati on and an unrel at ed, unsecured cl ai m
Wi ch portion of 81322(b)(2) prevails--the part that says that therights
of such a cl ai mant cannot be nodified, or the part statingthat itsrights
can be nodi fied? What isto prevent unprotected clai mants fromassi gni ng
their clains to aprotected claimant, so that the debtor coul d not nodify
any clains?® Isthereanylogictothenotionthat a"holder" of, say, a

$100, 000 cl ai msecured by a home nortgage to the extent of $50 (after

8See United Sav. Ass'n of Texas v. Tinbers of |Inwood Forest
Assocs., 484 U. S. 365, 371, 108 S. Ct. 626, 98 L. Ed. 2d 740 (1988) ("A
provi si on that may seemanbi guous inisolationis oftenclarified by
t he remai nder of the statutory schene--because the sane termnology is
used el sewhere in a context that nekes its meaning clear . . . .").

¥l f the assignnent i s nade post-petition, the ploy could be foil ed
by ruling that the assignee's rights are fixed as of the date the
bankruptcy petitionwas filed. Cf. Inre Dinsnore, 141 B.R 499, 505-
06, 27 C.B.C. 2d 785 (Bankr. WD. M ch. 1992) ("Lookingto the date of
filingis proper todiscourage creditors fromdi sclaimng security
interests post-petition or attenpting other tactics to defeat the
debtor's ability tonodify thetreatnment of clains.”). But under that
anal ysi s, protected creditors who "purchase" clains at a di scount from
unpr ot ect ed creditors by neans of assi gnnents execut ed on t he eve of
bankruptcy could still benefit from the immunity provided by
8§1322(b) (2).
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all owi ng for senior liens) is protected frombifurcation, but not if the

senior liens exceed the hone's val ue??® Cf. Kaczmarczyk, 107 B. R. at 204

(hol di ng that 81322(b) (2) does not "protect the hol der of ajunior nortgage
. when the hol der's cl ai mi s not secured to any extent under 8506(a)").
Inlight of these considerations, | agreewithBellany that "the 'rights’
whi ch may not be nodi fi ed under 81322(b)(2) nust be definedinterns of the
claim not withreferencetothe status of the claimant." 962 F. 2d at 180.
Based on the foregoing, | conclude that for purposes of

81322(b) (2), the term"nodification"” does not enconpass bifurcation pursuant
to 8506(a). Accordingly, the protectionfromnodification afforded by

8§1322(b)(2) does not extend to the bifurcation of clainms under 8506(a)

20This criticismassunes that there would first be a 8506(a)
valuationto determneif thecreditor isinfact the "holder" of a
"secured claim" |f Nobel man i s suggesting that 81322(b)(2) protects
home | enders even if their lien has no economi c value, then its
conclusionis faulty because §81322(b)(2)'s protection extends only to
certain classes of "secured clains," see supra p. 14, and the only
definitioninthe Code for that termis found i n 8506(a), see supra pp.
8-10.
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B. Is a lien subject to avoidance to the extent that it
does not secure an all owed secured claimas defined in
506(a)?

Havi ng concl uded t hat NBD s and Fol ey' s cl ai ns ar e bi furcated by
8506(a), 2 the next questionis whether their respective liens are subject
topartial or total avoi dance. Any right onthe Debtor's part toinvalidate
liensinthis fashion arguably coul d emanate from(i) 81322(b)(2), (ii)
8506(d) (the Debtors' contention), or (iii) 81325(a)(5)(B). These theories
will be discussed seriatim

(i) Section 1322(b)(2)

A nunmber of courts have suggested that "nodification" for
pur poses of 81322(b)(2) includes theright toinvalidate liens as they
rel ate to post-bifurcation all owed unsecured cl ai s, even t hough t he pl an

does not provide that the unsecured claimbe fully paid. Seelnre MDade,

148 B. R 42, 44 (Bankr. S.D. Ill. 1992); lnre Avret, 146 B. R 47, 50-51

(Bankr. S.D. Ga. 1992); Inre Leverett, 145 B. R 709, 712-13, 23 B.C. D. 843

(Bankr. WD. la. 1992); Inre Mirry-Hudson 147 B. R 960, 962 (Bankr. N.D.

Cal. 1992); cf. Inre Dyer, 142 B.R 364, 370-71, 27 C. B. C. 2d 661 ( Bankr.
D. Ariz. 1992) (avoi dance pursuant to 8506(d) of residential nortgagee's
lien"isinconsistent with. . . [8]1322(b)(2)"). For the reasons which
foll ow, however, | do not believe that 81322(b)(2) isalien-stripping

pr ovi si on.

2IWth respect toNBD' s claim theterm"bifurcation" is abit of
a m snoner, sincethe effect of 8506(a) istorender itsentireclaim
unsecur ed.
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The theory that lieninvalidationis authorized by 81322(b) (2)
suffers frommany of the sameinfirmties afflictingthe bifurcation-as-
nodi fi cation school of thought. In particular, I see noreason why Congress
woul d careful | y and explicitly specify in 8506 the circunstances under whi ch
aliencan be invalidated, only to redefine (or perhaps elimnate) the
ground rul es--usi ng the vaguest of ternms--in 81322(b)(2). Moreover, the
| egislative history gives noindicationthat lienstrippingiswthinthe
scope of 81322(b)(2). See supra p. 11.

But thereis an even bi gger problemwith this theory. Section
1322(b)(2) permts adebtor tonodify therights of all creditors hol ding
secur ed or unsecured cl ai ns (ot her than residenti al nortgages), nmaki ng no
di stinction whatsoever between that portion of theclaimwhichistruly
secured by the coll ateral ' s val ue and that whichis not. Thus, if avoiding
liens is an exanpl e of the kind of "nodi fication" permtted by that section,
8§1322(b)(2) wouldin effect all owdebtorstoinvalidateall |iens (other
t han resi denti al nortgages), not just those which are underwater. Since
such aninterpretationdirectly contradicts 81325(a)(5)(B), and since
st at ut es shoul d be har noni zed whenever possi bl e, see supra p. 19, the better
viewisthat lienstrippingis not apermssibleformof "nodification”
under 81322(b) (2).

(ii) Section 506(d)

As previously noted, 8506(d) provides that, with exceptions that
are not applicable here, acreditor'slienisvoidif it "securesaclaim

agai nst the debtor that is not an al |l owed secured claim" For the reasons
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stated earlier, | believe that the foregoingreferenceto "allowed secured
claint is defined by 8506(a). If that is the case, then astraightforward
appl i cati on of 8506(d) woul d mandat e t he concl usi on that the |i ens of NBD
and Fol ey are voidto the extent that their total clai ns exceed t he anount
by whi ch t he cl ai s are deened secur ed under 8506(a). | cannot reach t hat
concl usi on, however, w thout considering acontrary interpretation of

8506(d) adopted by the Suprene Court in Dewsnup, supra p. 9.

| n Dewsnup, a chapter 7 debt or sought arulingthat part of an
undersecured creditor's |ien was void under 8506(d). The Court rul ed
agai nst the debtor, acceptinginsteadthe creditor’'s argunent that "the
wor ds 'al |l oned secured claim in 8506(d) . . . should bereadtermby-term
torefer toany claimthat is, first, all owed, and, second, secured." 116
L. Ed. 2d at 910. Sincethecreditor's clai mwas "secured by alien and
[ had] been fully all owed pursuant to 8502,"id. at 911, the |lien was not
i nval i dated by 8506(d).

| f Dewsnup's interpretation of "all owed secured cl ai nf applies
inthis case, thenthe Debtors cannot use 8506(d) toinvalidatetheliens
hel d by NBD and Fol ey: after all, both holdclains that were "fully all oned
pursuant to 8502." Thus thecritical i ssue here boils down to whether the

meani ng of the operative termin 8506(d) is supplied by Dewsnup or 8506(a).

Dewsnup i s of course bindinginall chapter 7 cases i nvol ving a
debt or seekingtoinvalidate alien pursuant to 8506(d). Andsinceitis

general | y saf e (and al ways reasonabl e) to assune t hat t he nmeani ng of words
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used in astatutory provision remin unchanged regardl ess of the factual
context inwhichthe statuteis applied, it is not surprisingthat Dewsnup's

interpretation of 8506(d) has been extended to chapter 13, see, e.qg., Dyer,

142 B.R at 369; Davidoff, 136 B. R at 569, and chapter 11, seelnre Bl ue

Pacific Car Wash, No. 92-C- 747, 1992 U.S. Dist. LEXI S 19547, at *4 (WD.

Ws. Nov. 12, 1992); Inre Taffi, 144 B. R 105, 114, 23 B. C. D. 599 ( Bankr.

C.D. Cal. 1992).
But in my viewthe foregoi ng cases fail ed t o heedDewsnup' s own
caveat indicatingthat its hol di ng woul d not necessarily obtain outsi de of

chapter 7. See Dewsnup, 116 L. Ed. 2d at 911 (" Hypot heti cal applications

. illustratethedifficulty of interpretingthe statutein asingle
opi ni on t hat woul d apply to all possible fact situations. W therefore
focus on the case before us and al l ow ot her facts to await their | egal
resol uti on on anot her day."). These courts al so overl ooked t he significance

of the Court' s observationthat, " [a]part fromreorgani zati on proceedi ngs,

see 11 U. S. C. 88616(1) and (10) (1976 ed) [11 U.S.C. 88616(1) and (10)], no
provi si on of the pre-Code statute permttedinvoluntary reduction of the
amount of acreditor's lienfor any reason other than paynent onthe debt."
Id. at 912 (enphasi s added).?? This | atter passage i s not ewort hy because
it inplies that the Court's interpretation of 8506(d) m ght not be

applicable in chapter 11, the successor to the Act's chapter X (which

22| f the Court neant to suggest here that 8616 was t he only Act
provi si on which authorized lien stripping, thenit was clearly in
error. See infra note 23 and acconpanyi ng text (di scussing 8461 of the
Act and cases deci ded thereunder).
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i ncluded 8616). And even a cursory reviewof the inplications should
Dewsnup be ext ended to chapter 11 vividly denonstrates why the Court was so
ci rcunspect.

As the Court itself implicitly acknow edged, categorically
prohibitinglienstrippinginchapter 11 woul d di srupt establi shed pre-Code
|aw. Moretothe point, sucharesult woul d be contrary tothe intent of
Congress when it enacted chapter 11 in 1978.

Under the Act, debtors in chapter X1 (which, |ike chapters X and
XlI, was a predecessor to chapter 11), coul d redeemover encunber ed property
pursuant to 8461(11) by payi ng t he under secured creditor an anount equal to

the property's value. See, e.qg., Inre Pine Gate Assocs., 2 B. C. D. 1478,

1491 (Bankr. N D. Ga. 1976); I nre Accousti, 2 B. C D. 1093, 1094 ( Bankr. D.

Conn. 1976).2% Thi s crandown aut hority was preserved under the Code in the
gui se of 81129(b)(2)(A) (i), which permts plan confirnmation notw thstandi ng
t he nonacceptance of an inpaired class of secured clains so |ong as

(I')y . . . the holders of suchclainsretaintheliens

securing such clainms . . . to the extent of the

al l owed amount of such clainms; and

(rr) . . . each holder of a claimof such class

receive . . . deferred cash paynents totaling at | east
t he al | owed amount of such cl aim of a val ue, as of

23AI t hough there is authority for the propositionthat a debtor
could not utilize 8461(11) as a lien-stripping provision, courts
reached t hat concl usi on based on the so-call ed "absolute priority
rul e,” which general |y precludes the debtor fromretaininganinterest
inestate property unless all clains arefully paid. Seelnre Hobson
Pi ke Assocs., 3 B.C. D. 1205, 1209 (Bankr. N.D. Ga. 1977). And since
Congress anended chapter XlIl in 1952 to "repeal[] the 'fair and
equitable' test and the inclusive 'absolute priority rule,"" the
t heoretical underpinning of these decisions was renoved. |d.
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the effective date of the plan, of at | east the val ue
of such holder'sinterest inthe estate'sinterest in
such property .

The Code' s | egi sl ative history makes cl ear that theliento be
retai ned pursuant to 81129(b)(2)(A) (i) secures only the all owed secured
claim so that a debtor's plan can provide for the invalidation of
underwat er liens w thout running afoul of that subsection:

Under clause (i) the plan may be confirmed if the
class retains . . . a lien securing the allowed
secured clains of the class and the hol ders wil |l
recei ve paynents of a present val ue equal to the
al | owed anount of their secured clains. Contraryto
el ecting cl asses of secured creditors whoretaina
I i en under subparagraph (A (i)(l) tothe extent of the
entire clainms secured by such |ien, nonelecting
creditors retainalienoncollateral only to the
extent of their all owed secured cl ains and not tothe
ext ent of any deficiency, and such secured creditors
nmust receive present or deferred paynments with a
present val ue equal to the all owed secured cl aim
whichinturnis only the equival ent of the val ue of
the coll ateral under section 506(a).

Any defici ency cl ai mof a nonel ecti ng cl ass of secured
clains is treated as an unsecured cl ai mand i s not
provi ded for under subparagraph (A).

Contrary to an "electing” class to which section
1111(b) (2) applies, the nonel ecting cl ass need not be
protectedwith respect to any future appreciation[in
the value of the collateral sincethe se]cured claim
of such a class i s never undersecured by reason of

section 506(a). Thus thelien secures only the val ue
of [the] interest of such creditor inthe collateral.

To the extent deferred paynents exceed t hat anount,

they represent interest. |nthe event of a subsequent

default, the portion of the face anount of deferred
paynent s representing unaccruedinterest will not be
secured by the |ien.

124 Cong. Rec. S17421 (daily ed. Cct. 6, 1978), reprintedin App. 3, Collier
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on Bankruptcy X-43 to X-44 (enphasi s added; bracketed | anguage added to

correct apparent typographi cal error--cf. Norton Bankr. Code Panphl et 1992-
1993 Ed., p. 852).

As t he foregoi ng excerpt fromthe | egi sl ati ve history indicates,
an under secured credi tor can defend itself agai nst strip down by maki ng t he
81111(b)(2) election, which generally permits the creditor to maintain
secured status withrespect toitsentireclaim rather thanin an anount

equal onlytothecollateral's value. Seelnre 266 Washi ngt on Assocs., 141

B.R 275, 283-84, 23 B.C.D. 41, 27 C. B.C. 2d 228 (Bankr. E.D. N.Y.), aff'd,
147 B.R 827 (E.D. N. Y. 1992). An even nore effective source of creditor
protection fromstripdownis 81129(b)(2)(B)(ii), whichis acodification
of the judicially created absolute priority rule. Citingthis latter
subsection, courts have rul ed t hat chapter 11 debtors cannot retain property
pursuant tothe terns of a proposed plan unless all clains are fully paid--
i ncl udi ng t he post-bi furcation unsecured cl ai ns of undersecured creditors.

See, e.q., InreDrinmel, 108 B.R 284, 288-89 (Bankr. D. Kan. 1989), aff'd,

135 B.R 410, 22 B.C. D. 622 (D. Kan. 1991); Inre Wnters, 99 B. R 658, 664,

19 B.C. D. 625 (Bankr. WD. Pa. 1989); Inre AGConsultants GcainDiv., 77

B.R 665, 677 (Bankr. N.D. Ind. 1987); Inre Sullivan, 26 B.R 677, 680, 7

C.B.C 2d 513 (Bankr. WD. N. Y. 1982). Two i nportant poi nts shoul d be nade
withrespect totheselimtations onthe chapter 11 debtor's ability to
i nval i date underwater |iens.

The first is that Congress clearly intended that, solong as

81111(b)(2) is not inplicated and 81129(b)(2)(B)(ii) is not violated, a
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chapter 11 debtor may strip down | i ens held by undersecured creditors.
Applying the result inDewsnup i n chapter 11 cases woul d frustrate that
i ntent. 2

The second point relates to chapter 12. The naj or objective of
this chapter, enactedin 1986, was to "hel p[] fam |y farners to keep their
farnms" inthe m dst "of anationwi de farmcrisis." 132 Cong. Rec. H9001

(daily ed. Oct. 2, 1986), reprintedin App. 4 Collier on Bankruptcy XXl I-10.

The ability of suchfarnersto strip down |liens was apparently regarded as
an i nportant means of achi evi ng t hat objective and, because 881111(b)(2) and
1129(b)(2)(B)(ii) were vi ewed as al nost i nsurnount abl e obstacl es for a
debt or wi shingto effectuate a stri pdown, Congress nmade t he consi dered
determ nation t hat there woul d be no such anal ogous provi sions i n chapter

12. See 132 Cong. Rec. S15084 (daily ed. Oct. 3, 1986), reprinted i n App.

4 Collier on Bankruptcy XXl 1-38to XXI'1-39; ("The ability to reduce secured

claims tothe value of their collateral under a pl an has been substantial |y
er oded by t he enact nent of section 1111(b) as part of our newreorgani zati on
concepts in chapter 11 . . . . This concept shoul d be del eted fromany
famly farmer reorgani zation act."); id. at XXI1-45 ("It seens clear tothis
witer that any farmer relief statutew || havetoomt the rul e of absol ute
priority and al l owthe farnmer-debtor to'scal e down' secured debts agai nst
hi s farmand gai n a di scharge of excess liabilities, simlar totherelief

avai |l abl e to farners under section 75 and Chapter Xl | of the ol d Bankruptcy

24Ext endi ng Dewsnup t o chapter 11 woul d al so render superfl uous the
8§1111(b)(2) election. See Howard, supra note 11, at 521.
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Code. ");2°id. at XXI1-59, XXI'I-61 (where Senat or DeConci ni, in expressing
"reservati ons about sonme parts of the [l egislation], notedthat the "bill
by not i ncluding the doctrines enbraced by 1111(b) of t he bankruptcy code
has precl uded a credi tor fromany hope of participatinginanupswinginthe
value of its collateral”). ThusDewsnup, if appliedinchapter 12, woul d
precl ude debtors fromutilizingthat chapter for a purpose whi ch Congress
endor sed.

I n short, then, the extension of the Court's hol di ng i nDewsnup
to chapters 11 or 12 woul d be highly problematic. It was presunmably this
concern that notivated the Court to expresslylimt its decisiontothe
particul ar facts beforeit, thereby | eavi ng open the di stinct possibility
t hat, however unconventi onal t he approach m ght be, the Court may wel |
i nterpret 8506(d) differentlyif the party i nvokingthe statuteis soneone
ot her than a chapter 7 debtor. Therefore it is incunbent upon ne to
det er mi ne whet her the consi derations cited byDewsnup i n support of its

conclusion are equal ly applicableinthis case. C. Inre Pearson, 917 F. 2d

1215, 1216 (9th Gr. 1990), cert. denied, 112 S. C. 1291 (1992) ("[r]eadi ng

the teal eaves” to antici pate howthe Suprene Court woul d rul e on t he i ssue

before it).

25These quotes are froman article prepared by a nenber of the
Nat i onal Bankrupt cy Conference, inresponse "to a speci al request from
counsel for the Commttee onthe Judiciary of the United States Senate
to comment on the proposed fam |y farnmer bankruptcy bills.” [d. at
XXI'l-18. One of the proponents of the bill which created chapter 12
remar ked fromt he Senate fl oor that the article "contains adetailed
anal ysi s of exi sting bankruptcy | aws, and persuasi vel y argues t hat
t hese | aws are i nadequate for famly farners. | amconfident that we
have here taken a step to renedy this inadequacy.” 1d. at XXII-17.
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The primary ground for the result i nDewsnup was t he fact t hat
strip down was not pernmitted under the former Bankruptcy Act except in
reorgani zati on proceedi ngs. The Court explainedits rational e as foll ows:

[ T] hi s Court has been rel uctant to accept argunents

that would interpret the Code. . . toeffect a major

change i n pre-Code practice that i s not the subject of

at | east sone discussioninthelegislative history .

Of course, where the [statutory] | anguageis

unanbl guous, silenceinthelegislative history cannot

be controlling. But, giventhe anbiguity here, to

attributeto Congress theintentionto grant a debtor

t he broad newrenedy agai nst all owed clains tothe

extent that they becone "unsecured" for purposes of

8506(a) without the new renedy's being nmentioned

somewhere in the Code itself or in the annals of

Congress is not plausible .

116 L. Ed. 2d at 912-13.

Thus Dewsnup based its interpretation of 8506(d) onthe fact that
pre-Code law did not permt |iquidating debtors to effectuate lien
stripdowns. Accordingly, I nust consider pre-Code practiceas it related
to what is now chapter 13.

The predecessor under the Bankruptcy Act to chapter 13 was
chapter XIl11. Like debtorsin"straight" bankruptcy, debtors who fil ed
under chapter X1l also couldnot stripdow alienwthout thelienholder's
consent. See supra p. 17. The anal ysis i nDewsnup t heref ore requires ne
to |l ook for evidence that Congress didindeedintendto grant chapter 13
debtors the unilateral right toinvokethis "broad newrenedy." 116 L. Ed.
2d at 913.

That evi dence exists inthe formof §1325(a)(5)(B), which al | ows

for plan confirmation notw thstandi ng a secured creditor's nonaccept ance,
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so long as

(B) (i) the plan provides that the hol der of [the

al | owed secured] claimretainthe lien securing such

claim and

(ii) the value, as of the effective date of the pl an,

of property to be distributed under the plan on

account of such claimis not | ess than the all owed

anount of such claim.
11 U. S.C 81325(a)(5)(B). The fact that the foregoi ng provisionrefers only
toretention of thelien securingthe all owedsecured claim rather thanthe
creditor's total claim suggests that the plan need not provide for the
retention of that portion of thelienwhichrelatestothecreditor's post-
bi furcation unsecuredclaim Stateddifferently, 81325(a)(5)(B) nmakes cl ear
that acreditor'slienis protectedonlytothe extent that it has val ue as
det er m ned under 8506(a). Conversely, that portionof thelienwhichis
underwater is not protected; i.e., it is subject to invalidation or
"stripdown" pursuant to 8506(d).

Not wi t hst andi ng 81325(a) (5)(B), at | east one court has opi ned

t hat consummati on of a chapter 13 plan sinply entitles the debtor to

di scharge of thein personamliability correspondingtothe underwater

portion of an undersecured lien, with the lien itself surviving
reorgani zation intact. See Dyer, 142 B.R. at 369-70. This argunent,
however, is contradi cted by the Code' s | egi sl ative history and the overal |
scheme of chapter 13.

The l egislative history relatingto 81325(a)(5)(B) directly
supports the concl usi on that 8506(d) voi ds t he underwat er portion of the
creditor's lien:
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Unl ess the secured creditor accepts the plan, the plan
nmust provi de that the secured creditor retainthelien
securing the creditor's all owed secured claimin
additiontoreceivingvalue, as of the effective date
of the plan of property to be distributed under the
pl an on account of the claimnot | ess than the al |l owed
amount of the claim To this extent, a secured
creditor in a case under chapter 13 is treated
identicallywith arecourse creditor under section
1111(b) (1) of the House anendnent . . . . OF course,
the secured creditors' lienonly secures the val ue of
the collateral and to the extent property is
distributed of a present value equal tothe all owed
ampunt of the creditor's secured clainf.] the
creditor'slienwll have been satisfiedinfull.
Thus the | i en created under section 1325(a)(5)(B) (i)
iseffectiveonlyto secure deferred paynentstothe
extent of the anount of the all owed secured claim To
the extent the deferred paynents exceed t he val ue of
t he al | owed anount of t he secured cl ai mand t he debt or

subsequently defaults, the lien will not secure
unaccrued interest represented in such deferred
paynents.

124 Cong. Rec. S17423 (daily ed. Cct. 6, 1978), reprintedin App. 3Collier

on Bankruptcy X-48 (enphasis added).

Further support is foundinthe excerpt fromthe House Report
quoted infrap. 59-60, whichindicates that an objective of chapter 13 was
toremedy "[c]urrent chapter XI1I['s failure to adequately] recogni ze t he
di fferences between t he true val ue of [consuner goods serving as col | ateral ]
and their val ue as | everage."” In other words, an express purpose of chapter
13 was to prevent secured creditors fromusingtheir liens as "l everage" for
extracting nore fromthe debtor i nthe formof paynents than the econonic
value of the lien.

Qovi ously, that objective woul d be defeatedif alien continues

t 0o secur e paynent of the post-bifurcation, "unsecured” portion of a chapter
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13 creditor'stotal claim Debtors would be put tothe choice of either
payi ng t he secured creditor's total clai mor | osingthe property serving as
collateral. Thus for all practical purposes, undersecured creditors woul d
continue to exercise the sanme ki nd of cl out over chapter 13 debtors t hat
Congr ess apparently vi ewed as excessi ve, and sought tolimt, when it
enact ed t he Code.

The contention that the underwater portion of a lien is
unaf fected by a chapter 13 reorgani zation i s al so undern ned by t he fact
that thelegislative history gives noindicationthat that isthe case. A
basi c prem se of the Code--that secured creditors are to be regarded as such
only tothe extent that their Iiens are supported by the col |l ateral's val ue-
-islaidout infairly detailedterns i n numerous reports di scussingthe
proposed treatment of creditors holding asecurityinterest inthe debtor's

property. See, e.d., Report of the Comm ssion onthe Bankruptcy Laws of the

United States, H R Doc. No. 137, 93d Cong., 1st Sess., Pt. | at 165-66

(1973); H R Rep. No. 595 at 180-81; S. Rep. No. 989 at 68. |n none of
t hese di scussions is there even a hint that such a creditor would | ose only

the in personamrights relatingtothe unsecured portionof itstotal claim

Nor di d Congress intimate that underwater |iens survive bifurcation and
crandown when it enacted 81225(a)(5)(B), whichis nearly identical to
8§1325(a)(5)(B). It isinherently inplausiblethat Congressintendedto
preserve underwater |iens and yet, notw thstandi ng t he rat her obvi ous
i mpl i cations of 88506, 1225(a)(5)(B), and 1325(a)(5) (B), nmake no nenti on

what soever of that intentioninthelegislative history correspondingto
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t hose provi sions.

Consi derati on of chapter XlI11 Rule 13-1307(d) | ends further
support for the conclusionthat 8506(d) invalidates underwater liensin
chapter 13. That rule stated in pertinent part as follows:

| f asecuredcreditor filesaclaim the val ue of the

security interest held by himas collateral for his

claimshall be determ ned by the court. The claim

shal | be al |l oned as a secured cl ai mto t he extent of

t he val ue so determ ned and as an unsecured cl ai mto

the extent it is enforceabl e for any excess of the

cl ai m over such val ue.

Pursuant tothis rule, whichwas derived from8646(1) of the Act,
11 U. S. C. 81046(!1) (repeal ed 1978), chapter Xl Il debtors coul d bi furcate
under secur ed cl ai ns, and di schar ge t he unsecur ed portion of the i ndebt edness

by providing for the unsecured clains inthe plan of reorgani zati on. See

Countryman, Partially Secured Geditors Under Chapter XI11, 50 Am Bankr.

L.J. 269, 276-80 (1976).2% And it is clear that 8506(a), the Code's

anal ogue to Rul e 13-307(d), ?" al |l ows the debtor to do at | east that nuch:

i.e., discharge thein personamliability of a post-bifurcation unsecured
claim

But solimtingthe effect of 8506 i n chapter 13 ignores the fact
t hat subsection (d) of that statute has no pre-Code counterpart. Since 8506

isclosely patterned after Rul e 13-307(d), yet adds | i en- avoi dance | anguage

26Thi s rul e, effective October 1, 1973, was held invalid by sone
courts onthe groundthat it established a substantive right rather
t han a procedural nmechanism |d. at 274-77.

2’See 5 Col li er on Bankruptcy, 91325.06[ 1] n. 40 and acconpanyi ng
text (15th ed. 1993).
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whi ch was not containedintherule, thelogical inferenceis that 8506(d)'s
apparent departure fromchapter Xl II| practice was fully intended by the
Code's drafters.

Thus t he | egi sl ative hi story and ot her consi derati ons di scussed
above denonstrate that, with exceptions not rel evant here, chapter 13 was
designed to pernit debtors who conply with their obligations under a
confirmed plantoretaintheir property free and cl ear of |iens securing
cl ai ms provi ded for under the terns of the plan. The extensi on of Dewsnup
to chapter 13 woul d thwart that cl early stated Congressi onal objective, not
onlyinsofar asit relates toresidential nortgages, but withrespect to all

other forns of collateral as well. Seelnre Wndham 136 B.R 878, 883

(Bankr. M D. Fla. 1992). Because sucharesult iscontrarytolegislative
i ntent and i gnores Dewsnup's warnings to the effect that its hol di ng was
limted to chapter 7, | decline to follow those courts which have
mechani cally applied Dewsnup in reorgani zati on cases.

| nstead | holdthat i nchapter 13 cases the reference i n 8506(d)
to "all owed secured clainm carries the neani ng supplied by 8506(a).
Accordi ngly, the nortgages hel d by NBD and Fol ey nay be i nval i dat ed pur suant
to 8506(d) tothe extent that they do not secure their respective all owned

secured cl ai s as det erm ned under 8506(a). SeelnreButler, 139 B.R 258,

259 (Bankr. E.D. Okla. 1992).°28

28A nunmber of ot her cases have hel d t hat Dewsnup does not precl ude
t he application of 8506(a) to clains protected by §1322(b)(2). See
Lomas Mg. USAv. Wese (ILnre Wese), 980 F. 2d 1279, 1281 (9th Cir.
1992); Sapos, 967 F. 2d at 924-26; Bel |l any, 962 F. 2d at 180-185; Inre
Cardinale, 142 B.R 42, 43 (Bankr. D. R1. 1992); Inre Govan, 139 B.R
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(iii) Section 1325(a)(5)(B)

As di scussed i n the precedi ng section, the text of 81325(a) (5)(B)
and its | egislative history provi de the evi dence t hat Dewsnup found | acki ng
inchapter 7--nanmely, that Congress fully intendedto permt chapter 13
debtors toinvalidate underwater |iens. For thereasons which follow, I
believethat thisintentionis soreadily apparent froma fair construction
of 881325(a)(5)(B) and 506(a) that courts need not rely on 8506(d) in
effectuatingit: theauthority toinvalidate underwater |iensinheresin
8§1325(a)(5)(B).

The clear inport of 81325(a)(5)(B) is that the anpbunt of a
creditor's all owed secured cl aim as determ ned under 8506(a), represents
t he val ue assi gned by the Code to a lienholder'sinremrights against the
property serving as collateral. Tothe extent that that creditor’'s total
cl ai magai nst the debtor exceeds this assigned value, the creditor is
recogni zed as havi ng an al | owed unsecured claim And this post-bifurcation
unsecured claimis just that--anunsecured cl ai mwhich, |ike all other such
claims, confersonits holder no special rights vis-a-vis specific property

of the debtor or the estate. See &ins v. Danond Mg. Corp., 119 B.R 156,

162 (Bankr. N.D. I'l1l. 1990) (" The Bankruptcy Code consistently treats . .
. an undersecured credi tor as the hol der of two entirely separate cl ai ns,
one secured, one unsecured. . . . Totreat thetwo clains as onefully

secured cl ai mfor plan and di stribution purposes woul d di scrimnate unfairly

1017, 1021-23 (Bankr. N.D. Ala. 1992). But onlyButler specifically
stated that |lien avoidance follows from bifurcation.
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agai nst the ot her unsecured creditors. . . ."); lnre Sakowtz, Inc., 110

B.R 268, 269 (Bankr. S.D. Tex. 1989) ("[T]here is no difference between t he
unsecur ed portion of an undersecured cl ai mon t he one hand and an unsecur ed
clai mfroma creditor who had no security. Both are unsecured cl ai nms as

provi ded in Section 506(a)."); M Howard, Dewsnuppi ng t he Bankr upt cy Code,

J. Bankr. L. &P. 513, 528-29 (Jul y/ Aug. 1992) ("[ E] very si ngl e provi si on
affecting therights of secured creditors in bankruptcy ... is consistent
with the proposition that bankruptcy protects only the value of the
post bi furcati on secured claimand nothing nore.").

Inlight of these fundamental principles, it becomes obvious that
a credi tor whose al | owed secured cl ai mhas been ful |y pai d pursuant to the
ternms of confirnmed chapter 13 pl an, havi ng recei ved what t he Code deens to

be t he econom c equi val ent of itsinremrights, nolonger enjoys those

rights: thecreditor's security interest has sinply been "cashed out." See

Inre Driver, 133 B.R 476, 479, 25 C.B. C. 2d 1511 (Bankr. S.D. Ind. 1991);

Inre Hayes, 111 B. R 924, 926, 20 B. C. D. 491, 22 C. B. C. 2d 1484 ( Bankr. D.

Or. 1990); Inre Hargis, 103 B.R 912, 914 (Bankr. E. D. Tenn. 1989). Thus

such acreditor isinnopositiontocite nonpaynent of itstotal, pre-
bi furcation clai mas grounds for refusingtoreleaseits |lien, because
81325(a) (5)(B) recogni zes the value of thecreditor'slienrightsonlyto
the extent of its allowed secured claim

The concl usion that 81325(a) (5) (B) contenpl ates the i nval i dati on
of underwater |iensis bolstered by aconparison of that statutewi th a

substantively simlar pre-Code crandown provi sion. Pursuant to 8461(11) of
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t he Act, one of the options avail able to a chapter Xl | debtor in proposing
a real property arrangenent which "affected"” a class of nonaccepting
creditors was to provi de "adequate protection for therealization by them
of the value of their debts against the property dealt with by the

arrangenent and affected by such debts . . . (c) by apprai sal and paynent

incash of the val ue of such debts.” 11 U.S.C. 8861(11) (repeal ed 1978)

(enmphasi s added) .

Li ke 81325(a)(5)(B), then, 8461(11) in effect gave a chapter Xl |
debtor theright toretain property serving as col |l ateral notw thstandi ng
t he secured creditor's objection, solong as the creditor recei ved paynent
in an anount equal to the value of its lien. And the natural inference
arising fromthat right--nanely, that the creditor's lien would be
extinguished in toto upon receipt of such paynment--was judicially

recogni zed. See Pine Gate, 2 B. C. D. at 1491; Accousti, 2 B.C. D. at 1094.

Yet Congress did not repudi ate this inference when 81325(a) (5) (B)
was enacted in 1978. Nor di d Congress rebuke t hose courts whi ch conti nued
to assune that underwater liens are elimnated inacrandow, see, e.qg., In

re Perinmeter Park I nv. Assocs., 697 F.2d 945, 952-53 (11th Cir. 1983)

(8461(11)); Inre Allred, 45 B.R 676, 678, 11 C. B. C. 2d 1343 (Bankr. E. D.

N. C. 1985) (81325(a)(5)(B)); Lnre Rai nbow Tower Assocs., 5 B. C.D. 493, 498

(Bankr. D. Kan. 1979) (8461(11)), whenit had a gol den opportunity to do so
in 1986, with the creation of chapter 12 and a crandown provision--

81225(a)(5)(B)--that isvirtuallyidentical to 81325(a)(5)(B). Thusitis
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particularly appropriate that |ien avoi dance be vi ewed as part and parcel

of the crandown process. See lnre Kilen, 129 B. R 538, 546, 21 B. C. D.

1434, 25 C. B.C. 2d 326 (Bankr. NND. Ill. 1991) ("It is |ogical to assune that
Congr ess was aware of judicial interpretations of § 2(a)(2A) of the 1898
Bankruptcy Act when it fornul ated § 505 and chose not to overrul e those

decisions."); cf. Lorillardv. Pons, 434 U. S. 575, 580, 98 S. Ct. 866, 55

L. Ed. 2d 40 (1978) ("Congress is presuned to be aware of a[] . . . judicial
interpretationof astatute andto adopt that interpretationwhenit re-
enacts a statute w thout change . . . .").?2°

W th these considerationsinmnd, it can be seen t hat §8506(d)
sinmply mekes explicit that which is inmplicit under 88506(a) and
1325(a)(5)(B): acreditor's liensecures paynent only of that creditor's
al | owed secured claim not thetotal, pre-bifurcationclaim 1| therefore
bel i eve t hat 81325(a)(5)(B), read in conjunctionw th 8506(a), provides
anple justification for the conclusion that chapter 13 debtors can

i nval i date underwater liens. Cf. K. Lundin, Chapter 13 Bankruptcy 89. 24

(1990) ("Logic dictates that once a[chapter 13] secured claimis paidin
full, theliennust bereleased. . . . At discharge after full paynent of

secured clains, it makes sense that liens arerel eased; thereis just no

2The concl usi on that Congress inplicitly accepted as correct the
under st andi ng of those courts which construed 8461(11) as permtting
lienstrippingis bolstered by the fact that references toPine Gate
are found inthe Code's | egi slative history, see S. Rep. No. 989, 95th
Cong., 2d Sess. 65 (1978); 124 Cong. Rec. S14719 (daily ed. Sept. 7,
1978) reprintedin App. 3Collier on Bankruptcy VI11-5, whil e bothPine
Gat e and Accousti were anong the cases reviewed inan article which
recei ved Congressi onal attention during deliberation over the 1986
anmendnments, see supra note 25 and acconpanyi ng text.
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specific provision of the Code to point to for this result.").
Accordingly, | holdinthe alternative that the Debtors may
conpel Foley and NBDto rel ease their respective nortgages pursuant tothe
inplicit authority to do so provi ded by 88506(a) and 1325(a)(5)(B), evenif
Dewsnup precludes the utilization of 8506(d) for that purpose.

C. When Does Lien Avoi dance Occur?

The next question is whether the Debtors may i medi ately
i nvalidate the | i ens of NBD and Fol ey. The text of 8506(d) inplies that the
underwat er portion of acreditor's |ien becones void upon bi furcation. But
t hat provision nust beinterpreted wthreferenceto 8551, which provi des
that "any |lien voi d under section 506(d) . . . is preserved for the benefit
of the estate[,] but only withrespect to property of the estate."® Since
alien cannot sinultaneously be rendered "void" (neaning that it "has no

| egal or bindingforce"3) and yet "preserved,"” the only | ogi cal inference
isthat thelienretains its validity at | east until such tinme as the
collateral ceases to be property of the estate.

Unl ess thereis acontrary provisioninthe chapter 13 pl an or
the order confirmngit, property ceases to be property of the estate upon

confirmation of achapter 13 plan. See 11 U S.C. 81327(b); Inre Root, 61

B.R 984, 985 (Bankr. D. Col o. 1986) ("' Any property whi ch has not been

30Thi s provisionis designedto "prevent[] junior lienors from
i nproving their position at the expense of the estate when a seni or
lienis avoided.” H R Rep. No. 595, 95th Cong., 1st Sess. 376 (1977);
S. Rep. No. 989, 95th Cong., 2d Sess. 91 (1978).

31Bl ack's Law Dictionary (5th ed. 1979).
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desi gnated in the plan or order of confirmation as necessary for the
execution of the planrevestsinthe debtor . . ." andis thus nol onger
"property of the estate."" (quotinglnre Adans, 12 B.R 540, 542, 8 B.C D.
78, 4 C.B.C. 2d 1054 (Bankr. D. Utah 1981))). Upon pl an confirnmation, then,
a debt or may be abl e t o obtai n an order which explicitly decl ares void an
underwat er Iien wi thout runni ng af oul of 8551.3% For the reasons which
foll ow, however, the better course for courts to take generally is to
precl ude debt ors fromexerci sing that option by specifyinginthe order
confirm ng the plan that any property encunbered by |iens securing an
al | oned secured cl ai mshall remain property of the estate until theplanis
consummt ed. 3

Section 349(b) (1) (O states that, "[u]nl ess the court, for cause,
orders otherwi se, a dismssal of a case . . . (1) reinstates
. . . (O any lienvoi ded under section 506(d) of thistitle." Sincealien
is aninremright, see 8101(37), a"reinstated" lienwould, like all liens,

attachtothe property serving as collateral. If adebtor couldinvalidate

32Dependi ng agai n on the terns of the plan or the confirnmation
order, the debtor al so m ght be abletoinvalidateliens pursuant to
81327(c), which states that "property vestinginthe debtor ... isfree
and cl ear of any cl ai mor interest of any creditor provided for by the
plan.” See K. Lundin, Chapter 13 Bankruptcy 886.10-.12 (1990)
(di scussi ng cases pro and con on t he questi on of whet her 81327(c) can
invalidate liens).

33The debtor may al ready have i ncluded a provision in the plan
serving that objective, for fear that "[t] he vesting of property of the
estate inthe debtor at confirmati on under 81327(b) may have t he ef f ect
of dissolving the automatic stay of actions agai nst the property
vesting in the debtor."” Lundin, supra note 32, at 86.13; seealsoln
re Root, 61 B.R 984, 985 (Bankr. D. Colo. 1986).
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alien pursuant to 8506(d) prior to plan consummati on, she coul d turn around
and sel |l the property to an unsuspectingthird party, onthe (technically
correct) representationthat the property i s unencunbered. If the debtor
t hen obtains (or suffers) a di sm ssal of her case prior tofulfilling her
obl i gati ons under the plan, the "sanction" under 8349(b)(1)(C) wll be
vi sited on the purchaser of the property in question, not the debtor. And
whil e the court could avoid any injusticetothird parties by ordering that
the lien not be reinstated, that would sinply nmean that the (former)
i enhol der, rather than the third party, would pay the price for the
debtor's sl eight of hand.

Mor eover, thereis no provisionfor reinstatenent of |iens voi ded
under 8506(d) in the event of conversion. See 11 U S.C. 8348. And as

pointed out inln re Kinder, 139 B.R 743, 744-45, 22 B.C.D. 1497, 26

C.B. C. 2d 1654 (Bankr. WD. Okl a. 1992), that fact could permt a debtor
whose case i s converted to chapter 7 to circunvent Dewsnup' s hol di ng t hat

a chapter 7 debtor cannot utilize 8506(d) to invalidate underwater |iens.

Al t hough post poni ng | i en avoi dance under 8506(d) until the plan
i s consummat ed woul d seemt o make 8349(b) (1) (C) pointless, it actually gives
that provision fuller effect than woul d ot herw se be the case. The general
i dea behind 8349 is that the dism ssal of a bankruptcy case shoul d
reestablishthe rights of the parties as they exi sted when the petition was
filed. See HR Rep. No. 595, 95th Cong., 1st Sess. 338 (1977) (" The basic

pur pose of the subsection is to undo the bankruptcy case, as far as
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practicable, andtorestore all property rightstothe positioninwhich
they were found at the commencenent of the case.").

For the reasons nentioned, however, attai nment of that objective
coul d be substantially hindered or rendered i npossibleif the debtor is
permttedtoinvalidateliens under 8506(d) prior to performngthe duties
specifiedinthe plan. Indeed, the very fact that 8349(hb)(1)(C"'s objective
iseasilythwartedif |liens are decl ared voi d under 8506(d) at the tinme of

bi furcati on suggests that 8506(d) shoul d not be so applied. Seelnre Rose,

86 B. R. 86, 89-90 (Bankr. E.D. M ch. 1988) (Congress presumably does not
intendits legislationto beinterpretedinamnner that would permt
parties toeasily defeat its objective). By delayingthe ultinate effect
of 8506(d) inthe manner di scussed, the court increases thelikelihood that

restoration of the status quo ante will be possible.

Mor e fundanental |y, this approach preserves theintegrity of the
court. If lien avoi dance were not del ayed until consummati on of the pl an,
t he court coul d be obligedtoissue an order which declarestothe world
that thelieninquestionisvoid, wheninfact thelien svalidityisonly
potentially affected by the val uati on proceedi ng/ pl an confirmati on. The
nost |ikely purpose such a premat ure and m sl eadi ng order woul d serveisto
permt an unscrupul ous debtor to sell the collateral or further encunber it

prior to dism ssal of the bankruptcy case. See Leverett, 145 B. R at 714

(I'i en avoi dance prior to conpletionof the chapter 12 plan "wouldinvite
m schi ef” and "woul d serve no purpose whatever”). If thelien is not

invalidateduntil it is nolonger subject toreinstatenent, onthe other
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hand, the order voidingthelienw || accurately reflect its true status.

The concern that a debtor m ght shirk her responsi bilities under
a confirmed chapter 13 plan if she obtains a lien release prior to
consummati on of the plan was recently characterized by a bankruptcy court

as "nmoreillusory thanreal."” Mirry-Hudson, 147 B.R at 962. In that case,

t he debt or sought an order requiring Ford Motor Credit Co. toreleaseits
lienon her autonobile. At thetinethe notionwas filed, Ford' s all owed
secured cl ai mhad been ful | y pai d pursuant to the debtor's confirmed chapter
13 pl an, but the pl an woul d not be conpl eted for nore than a year and Ford's
post - bi furcati on unsecured cl ai mhad not yet been paid accordingtothe
plan's terns. Ford opposed the debtor's notion, citing the possibility that
the case could subsequently be dism ssed or converted.

The court granted the debtor's notion onthe groundthat rel ease
of thelien was mandated by a provisioninthe plan statingthat "[s]ecured
creditors shall retaintheir liensuntil their all owed secured cl ai ns have
been paid."” 1d. at 961. Indictum however, the court of fered numerous
reasons why it believed Ford' s concerns were overstated, the principal ones
being as follows: (1) "[t]he plan confirmation process itself provides sone
protection agai nst abuse,” id. at 962; (2) various consi derations nake it
unl i kely that a debtor would opt to convert to chapter 7 as a neans of
avoi di ng her obligations under a confirmed chapter 13 plan; and (3) a
credi t or whose al | owed secured cl ai mhas beenpaidinfull will inany event

be no worse of f as aresult of the debtor's failureto consummate a chapter
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13 planthanit would beif it had repossessed the collateral and soldit
in the first instance.

I n support of the first of these argunents, Murry- Hudson not ed

that "[i]n order to have her plan confirmed, the debtor has t he burden of
est abl i shi ng anong ot her things that the planis proposedingoodfaith
(81325(a)(3)), isinthe best interests of creditors (81325(a)(4)), andis
feasi bl e (81325(a)(6)). If the trustee or an unsecured creditor objects,
she must al so neet the 'disposable inconme' test of 81325(b)." Id.

Unfortunately, however, none of thesecriteriaprovideareliable
mechani smfor predicting what a debtor will do at sone future date after the
proposed plan is confirmed. Even if the debtor has no intention of
fulfilling her obligations under the proposed plan, there would ordinarily
be no obj ective mani festation of that i ntent which woul d provi de a grounds
for denying confirmation. | therefore do not believe that these saf eguards

substantially protect creditors in the way that Murry-Hudson suggests.

Speaking to the second argunent, Mirry-Hudson made these

observati ons regardi ng a chapter 13 debtor' s i ncentive for convertingto
chapter 7 after obtaining rel ease of an underwater |ien:

[I]t seems unlikely that acrafty but unscrupul ous
debt or woul d opt for the conversionroute. In doing
so, he woul d deprive hinsel f of the super di scharge he
woul d be entitled to receive under 81328 at atine
when t he pl an woul d be wel | onits way or even neari ng
conpl etion. By the sane token, he woul d be at ri sk of
havi ng costly and potential Iy rui nous | awsui ts br ought
agai nst hi munder 8523(a) and §8727(a), perhaps by the
very secured creditors whose |iens were stri pped down
in the Chapter 13 case. See 88348(d); 727(a)(2).

The debtor al so runs the ri sk of having hi s conversion
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schene foiledentirely. Wile 81307(a) gi ves a debt or
the unbridledright toconvert to Chapter 7, it does
not give himthe unbridledright toremainthere. If
he has the ability to conpl ete his Chapter 13 pl an, or
the Court otherw se finds that the granting of Chapter
7 relief would be a substantial abuse of the
provi sions of that chapter, his case could be
di sm ssed pursuant to 8707(Db).

Id. at 964.

As with Mirry-Hudson' s confidenceinthe "confirmation process,"
| believe the court's optim smregarding the efficacy of the Code in
di scour agi ng such bad faith conversions is overstated. For one thing, the
advant ages of the broader chapter 13 di scharge are probably irrel evant to

nost debtors. Secondly, unlike the situationinMirry-Hudson, bifurcation

frequently resultsinavery small allowed securedclaim or (aswith NBD s
claim no secured claimat all, nmeani ng that the debtor coul d convert her
case shortly after obtaining plan confirnmation.

Wth regardtothe renedies cited by Murry-Hudson i nthe event

of a bad-faith conversion, | acknow edge t hat t hese opti ons exi st and nmay
prove effectivein soneinstances. But invokingthese renedies involves
ti me, energy and noney, both on the part of the court and the affected
creditor(s). Andintherun-of-the-mll| case, the benefits gainedin
exchange for taking ontheincreasedriskthat suchrenedies will prove
necessary are mni mal or nonexistent. Indeed, neither here or inMirry-
Hudson was any reason cited why lieninvalidationcouldnot wait until the
pl an i s consummt ed.

The court's argurment inMiurry-Hudson that Ford coul din any case

not expect toreceivenorethanits allowed securedclaiminliquidatingits
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lienis al sounpersuasive. Inthe context of chapter 13, a fundanent al
principl e underlying 8349(b) (1) (C) is that a debtor who fails to abi de by
the terns of her planwi || generally | ose the renarkabl e benefit offeredto
her by 8506(d)--nanely, the ability to stri ke down underwater |iens.
Correlatively, a chapter 13 creditor whose |ien has been subjected to
8506(d) has the consol ati on of knowing that it will probably be able to

enforce itsinremrights, despitethe bifurcationof its claim shouldthe

debtor fail toliveupto her contractual obligations under the plan. It
isthisentirelylegitimte expectationonthecreditor's part--rather than
what such a creditor could have expected to yield froma sale of its
col | ateral had the debtor never fil ed bankruptcy--that the court should

protect. And the approach taken by Murry-Hudson unnecessarily di m ni shes

the li kelihood that 8349(b)(1)(C wll beavailingtosuchcreditors, while
at the sane tinme dil uti ng one of theinportant i ncentives designedto ensure
t hat chapter 13 debtors stay the course. 3

For these reasons, | hold that the Debtors cannot invalidate the
I i ens of NBD and Fol ey pursuant to 8506(d) until they have conpleted their

confirmed plan. See Leverett, 145 B.R at 713-14; Inre Viesel neyer, No.

90- 03486, 1991 Bankr. LEXI S 1401 at *2-3 (Bankr. D. I daho Sept. 5, 1991);

cf. Castlev. Parrish, 29 B.R 869, 874, 9 C.B. C. 2d 232 (Bankr. S.D. Chio

1983) ("[T]heright toavoidalien[pursuant to 8522(f)] has not fully

%Anot her problemwith the result inMirry-Hudsonisthat it would
make it relatively easy for debtors to do an end-run around t he Suprene
Court's hol ding i nDewsnup by filing chapter 13, obtaining arel ease of
t he underwater |lien, and pronptly converting to chapter 7.
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matured in a Chapter 13 context until a di scharge i s granted upon successf ul
conpl etion of the Chapter 13 Plan."). Accordingly, the order confirmngthe
Debtors' planw || specifically provide that the Debtors' house shall renain
property of the estate, and shall not revest inthe Debtors, until the
Debtors are granted a di scharge. 3

1. SHOULD HYPOTHETI CAL COSTS OF SALE BE DEDUCTED FROM THE CREDI TOR' <
SECURED CLAI M?

I n maki ng t he val uati on requi red under 8506(a), there are two
factors which areclearly relevant. First, the value of the col |l ateral nust
be determ ned. Because the reference in 8506(a) to "the extent of the val ue
of such creditor'sinterest inthe estate'sinterest in such property”
provi des for the situation "wherethe estate's interest isless than full

ownership," Inre Courtright, 57 B.R 495, 497 (Bankr. D. Or. 1986), that

val ue nust then be adjusted if necessary to reflect the extent of the

estate's ownership. 3¢

My di scussi on regarding the tim ng of |ien avoi dance focused on
8506(d) as the source of the Debtors' authority toinvalidatetheliens
at issue, rather than 81325(a)(5)(B). Even under this latter theory,
however, | woul d |i kew se concl ude that |ien avoi dance shoul d awai t
pl an consummati on, as the policy consi derations are essentiallythe
same in either case.

%Courtright's i nterpretation of 8506(a) has been questi oned. See
J. Queenan, Jr., Standards for Valuation of Security Interest in
Chapter 11, 92 Comm L.J. 18, 35 (1987) ("Obviously the creditor cannot
have a greater interest in the property than the debtor. |If the
statutereferredonlytothecreditor'sinterest inthe property, the
meani ng woul d be t he sane where t he debtor owns | ess than afee.").
But Judge Queenan' s assertionthat acreditor cannot have an i nterest
incollateral greater thanthat of the debtor'sisincorrect. Assune,
for exanpl e, that the debtor and t hree ot her parti es each own a quarter
interest inBlackacre. |f acreditor holds a nortgage on Bl ackacre
securing a debt owed jointly and severally by all four owners, then
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Second, all courts seemto agree that the value of alienis
reduced to the extent that there are liens onthe coll ateral which are

senior tothelieninquestion. See, e.qg., Inre Dinsnore, 141 B. R 499,

510, 27 C.B.C. 2d 785 (Bankr. WD. Mch. 1992); Inre 222 Li berty Assocs.,

105 B.R 798, 803-04 (Bankr. E.D. Pa. 1989) (collecting cases). Since a
"bankruptcy estate'sinterest inany asset is. . . subject to existing

valid liens," Inre Ri chardson, 82 B.R 872, 873 (Bankr. S.D. Chi o 1987),

t he deducti on of such senior interests, |ike the adjustnment based onthe
debtor’'s ownershipinterest inthe property, is an application of 8506(a)’s
requi renent that the court focus onthe val ue of the "creditor's interest

inthe estate's interest in[the] property."” (enphasis added). Thusif a

creditor has alien on property owned sol el y by t he debt or whi ch secures a
$100, 000 debt, and the property is worth $120, 000 but i s encunber ed by
senior liens totaling $80, 000, the value of that creditor'slienis no nore
t han $40, 000 ($120, 000 | ess $80, 000).

The question here, and one whi ch has been nuch debated, is

whet her it is appropriateto further discount the value of alientoreflect

that creditor's interest attaches to the entire fee, not just the
debtor's quarter interest. Thusthelimtationinthe statuteto "the
estate'sinterest” insures that the creditor's secured clai mis not
valued in an amount greater than the value of the debtor's (and
therefore the estate's) interest in the property.

Judge Queenan i s apparently troubl ed by Courtright because he
bel i eves that it underm nes his owninterpretation of that portion of
the statute--nanely, that it calls for avaluationof thecreditor's
interest inthe collateral, rather than aval uation of the col |l ateral
itself. 1d. at 36. But | see no reason why the statutory | anguage
cannot serve the purposes which both Courtright and Judge Queenan
ascribe to it.
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t he hypot heti cal cost of di sposing of the collateral .3 For the reasons
which follow, | hold that it is not.

I n concl udi ng t hat t he deducti on of hypothetical sale costsis
i nappropriate where no saleisinprospect, some courts havereliedonthe
second sent ence of 8506(a), which states that the "val ue shall be det erm ned
inlight of . . . the proposed di spositionor use of" the collateral. See,

e.g., Wese, 980 F. 2d at 1285-86; Inre GCoker, 973 F. 2d 258, 260 (4th Cr.

1992); Brown & Co. v. Balbus (Inre Bal bus), 933 F.2d 246 (4th Cr. 1991);

Inre Case, 115 B.R 666, 669-670 (9th Gr. B. A P. 1990); D nsnore, 141 B. R

at 509-10; Inre Robertson, 135 B. R 350, 352 (Bankr. E.D. Ark. 1992); In

re Landi ng Assocs., 122 B.R 288, 294, 21 B.C. D. 297 (Bankr. WD. Tex.

1990); Inre Wsry, 106 B. R 759, 760-61, 22 C. B. C. 2d 190 (Bankr. M D. Ga.

1989); 222 Liberty Assocs., 105 B.R at 804; Inre Courtright, 57 B. R at

SConpare, e.9g., I nre Muntain Side Hol di ngs, 142 B. R 421, 423,
23 B.C.D. 282 (D. Colo. 1992); Inre Coby, 126 B.R 593, 596 (D. Nev.
1991); Inre Figueroa Ruiz, 121 B.R 419, 422 (D. P.R 1990); Inre
Weber, 140 B.R 707 (Bankr. S.D. Ohio 1992); Inre Robbins, 119 B.R 1,
4, 20 B.C. D. 1688 (Bankr. D. Mass. 1990); Inre Boring, 91 B.R 791,
795 (Bankr. S.D. Chio 1988); Inre R chardson, 82 B. R. 872, 873 ( Bankr.
S.D. Ohio 1987); Inre Cl aeys, 81 B.R 985, 992 (Bankr. D. N.D. 1987);
Inre Parr, 30 B.R 276, 277-78 (Bankr. N.D. Ala. 1983); Inre Ward, 13
B.R 710 (Bankr. S.D. Chio 1981) (hypothetical sal e costs consi dered);
with, e.g., Wese, 980 F. 2d at 1285-86; Brown & Co. v. Balbus (Inre
Bal bus), 933 F. 2d 246 (4th Cr. 1991); Inre Case, 115 B. R 666, 670
(9th Gr. B.A P. 1990); Dinsnore, 141 B. R. 499, 510, 27 C. B. C. 2d 785
(Bankr. WD. Mch. 1992); Inre Landi ng Assocs., 122 B. R 288, 294
(Bankr. WD. Tex. 1990); Bellany, 122 B.R at 862-63; Cobb, 122 B. R at
26; Inre Spacek, 112 B.R 162, 164 (Bankr. WD. Tex. 1990); Inre
Usry, 106 B.R 759, 761, 22 C.B.C. 2d 190 (Bankr. M D. Ga. 1989); Inre
222 Liberty Assocs., 105 B. R 798, 804 (Bankr. E.D. Pa. 1989); lnre
Bel |l man Farns, 86 B.R 1016, 1019 (Bankr. D. S.D. 1988); In re
Courtright, 57 B.R 495, 497 (Bankr. D. Or. 1986) (anount of a
creditor's all owed secured clai mnot adjusted for such costs).
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497. If the debtor intendstoretainthe collateral, these courts reason,

there is no "proposed di sposition,” and therefore sal e costs areirrel evant.
Injustifying this result, many of the cases cited suggested t hat
any other interpretation of 8506(a) would render its second sentence

pointless. See, e.qg., Wese, 980 F. 2d at 1286; Coker, 973 F. 2d at 260;

Bal bus, 933 F. 2d at 251; Usry, 106 B. R at 761; Courtright, 57 B.R at 497.

But regardl ess of whet her the second sentence speaks to t he rel evancy of
hypot heti cal sale costs, it isclear that, at a m ni rum that portion of
8506(a) directs the court to vary the val uation standard--e.g., going
concern val ue, liquidationvalue--tofit the particular circunstances. 38
Contrary to the foregoing authorities, then, the statute need not be
interpretedinthe manner they suggest in order to vindicate the second
sent ence.

Mor eover, interpretingthe second sentence of 8506(a) as rel ating
only to the proper valuation standard appears to be consistent with
legislativeintent. Seeinfra pp. 60-62. And since the val uation standard
used has no beari ng on t he questi on of whet her sal e costs shoul d (or should

not) be deducted, 3 | do not believethat the second sentence in 8506(a)

8See, e.g9., Inre Frost, 47 B.R 961, 964, 12 C.B. C. 2d 990 (D.
Kan. 1985); In re Johnson, 145 B.R 108, 115 (Bankr. S.D. Ga. 1992).

39See Mount ai n Si de Hol di ngs, 142 B.R. at 423 ("Whether valueis

determ ned on a 'forced sal e' or 'best use' [i.e., 'going concern']
basis, thereis still a hypothetical sale."); Weber, 140 B.R at 711
("If the . . . creditor is forced to look to its collateral for

satisfaction, thereis a slippage between the val ue of the property, on
what ever appropriate market or standard i s chosen, and t he anount the
creditor will receive." (enphasis added)).
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mandat es t hat the courts di sregard hypot hetical sale costsinthis context.

On t he ot her hand, those courts that do deduct hypot heti cal sale
costs have read too nuchintothe first sentence of 8506(a), whichcalls for
the court tovaluethe "creditor'sinterest intheestate'sinterest” inthe
collateral. Citingthisfirst sentence, these courts enphasi ze that the
ul timat e objective of 8506(a) isto put avalue onthe securedcreditor's

lien, rather thanthe collateral towhichit relates. See, e.q., Wber 140

B.R 707, 710-11 (Bankr. S.D. Chio 1992); Inre Smth, 92 B.R 287, 290-91

(Bankr. S.D. Ohio 1988); Inre d aeys, 81 B.R 985, 990-92 (Bankr. D. N.D.

1987); Inre Paige, 13 B.R 713, 714 (Bankr. S.D. Onhio 1981). The courts'
reasoni ng proceeds as follows: alienhas valueonlytothe extent that it
can be convertedinto cash. Sincethat is acconplished by forecl osingthe
lienandsellingthe collateral, and since such a saletypicallyinvolves
costs that will be paid out of the sal e proceeds, adjustingthe val ue of a
lientoreflect hypothetical sale costsis as sound as deducting seni or

encunbrances fromthe lien's val ue. See Dinsnore, 141 B.R at 509

(expl aining the viewpoint of those courts which deduct sale costs).

| agree with the prem se of these courts, whichis that the focus
in 8506(a) isthe value of thelieninquestion. But therearetwo flaws
intheir reasoning. Thefirst is the assunptionthat |iens nust be val ued
based sol el y on what the secured creditor woul d reap at a forecl osure sal e.
Al t hough t he Code' s | egi sl ati ve hi story does anal ogi ze t he 8506(a) val uati on
process to a kind of sinmulated foreclosure, seeinfra p. 61, | do not

bel i eve t hat passing references of this kindwarrant the conclusionthat a
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forecl osure nust be posited by the court when valuing a lien.

Tothe contrary, foreclosureis only oneway torealizethe val ue
of alien. Qher nmethods include allow ngthe debtor to dischargethelien
over a period of time by nmaki ng i nstall nent paynments, awaiting a sal e of the
col l ateral by the debtor, or obtainingadeedinlieuof foreclosure. None
of these options wouldrequirethe creditor to "eat" the cost of aforced
sal e. Thus the deducti on of hypothetical sale costs, whichironicallyis
prem sed on what woul d happeninthe "real world," ignores the very real
possibility that a forecl osure sal e coul d prove unnecessary, and i nstead
assunmes a worst-case scenario fromthe creditor's perspective.

One coul d argue inresponsetothiscriticismthat sale costs
should still be factored in, because a know edgeabl e debt or woul d not agree
topay nore, as apricefor thecreditor's forbearance, thanthe creditor
coul d expect toreceive at aforeclosure sale. But that i s not necessarily
true, as the following exanple will illustrate.

Assune t he debt or owes a creditor $100, 000, and t hat the debt is
secured by a nort gage on t he debtor's honme, whi ch has a fair market val ue
of $80, 000. Assune al so that the creditor wouldincur costs of $10, 000 in
foreclosing its nmortgage and selling the hone.

Those courts which adjust value under 8506(a) based on
hypot heti cal sal es costs woul d concl ude that the creditor inthis exanple
hol ds an al |l owed secured claimof $70,000. But there is a distinct
possibility that the creditor could hold out for nore than $70, 000 in

exchange for its forbearance. After all, it is not |ikely that the debtor
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woul d be abl e to find anot her hone conpar abl e t o her present one for nuch
| ess t han $80, 000. Andif the debtor were forced to rel ocate, she probably
woul d i ncur transaction costs of her own, such as those relating to an
i nspection of the newhone, hiring a nover, and/ or obtai ni ng new fi nanci ng.
M ndf ul of these various costs, the debtor inthis scenario my very well
concl ude that $80, 000 i s areasonabl e price to pay to keep her hone. Thus
t he hypot heti cal denonstrates that liensw |l often be undervaluedif the
court disregards the possibility that the creditor coul d usethe debtor's
own transacti on costs as | everage i n any negoti ati ons between the parti es.

The hypot hetical coul d be criticized onthe ground that Congress
di d not want courtstofactor inthe debtor's transactions costs. See H R
Rep. No. 595, 95th Cong., 1st Sess. 127 (1977) ("This right [of redenption
under 8722] . . . allows the debtor toretain his necessary property and
avoi d high replacenent costs

.").% 1n discussing chapter 13, the sane House Report nmakes t he

foll owi ng coments:

Most oftenin a consunmer case, a secured creditor has

a security interest in property that is virtually

wort hl ess to anyone but the debtor. The creditor

obtains asecurityinterest inall of the debtor's

furniture, clothes, cooking utensils, and other

personal effects. These itens have little or no

resal e val ue. They do, however, have a high
repl acenent cost. The nere threat of repossession

40Al t hough t hese comment s pertain specifically to 8722, rather than
8506, their inport should not belimtedtothe redenptioncontext. A
debt or exercises her right toredeemcertain property fromalien "by
payi ng the hol der of such |ien the ampbunt of the all owed secured
claim"” 11 U.S.C. 8722. And the anount of a creditor's "all owed
secured claim' is determ ned by 8506(a).
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oper ates as pressure on the debtor to pay t he secured
creditor nore than he woul d recei ve were he actual |y
to repossess and sell the goods.

Current chapter XlIl does little to recognize the
di fferences between t he true val ue of the goods and
t heir val ue as | everage. Proposed chapter 13 i nstead
views the secured creditor debtor relationship as a
fi nancial rel ati onshi p, and not one wher e extraneous,
non-financial pressures should enter. The bill
requires the court tovalue the secured creditor's
interest . . . . Tothe extent that his clai magai nst
t he debt or exceeds the val ue of his collateral, heis
treated as having an unsecured claim.

Id. at 124. Seelnre Cook, 38 B.R 870, 873 (Bankr. D. Utah 1984) (citing

t he House Report i n support of its conclusionthat "[r]epl acenent cost is
not an appropriate standard" in valuing collateral for purposes of
81325(a)(5)(B)(ii)).

However, this apparent restrictionw th respect tothe debtor's
repl acement costs | ends support for the conclusionthat hypot hetical sal e
costs shoul d I'i kewi se not be consi dered when valuingalien. |f such costs
wer e deduct ed, then t he val uati on process woul d be unfairly sl ant ed agai nst
the secured creditor, asonly the creditor's potenti al expenses woul d be
factored intothe equation, withliens being systenmatically underval ued as
aresult. It seenms unlikely that Congress contenpl ated such a skewed
anal ysis, and there is strong evidence to the contrary.

The contention that the val ue of collateral (less senior |iens)
is not dispositive for purposes of determ ning the value of alienis
contradi cted by the statute's |l egislative history. The House report
i ndi cates that, pursuant to 8506(a), an undersecured creditor "has a secured

claimto the extent of thevalue of his collateral.”™ H R Rep. No. 595,
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95t h Cong., 1st Sess. 356 (1977) (enphasi s added). Seeln re Beacon Hill

Apartnments, 118 B.R 148, 151 (N.D. Ga. 1990) ("[T]he focus of the

| egislative history [of 8506(a)] is onthe value of the collateral w thout
deduction for dispositioncosts."). The sane report expl ai ns 8722, the
redenpti on provi sion, by providing ahypothetical inwhichreferencesto
forecl osure costs are conspi cuously absent. H R Rep. No. 595 at 381. 4
The report al so descri bes the redenptionright as "amount[ing] toaright
of first refusal on a forecl osure sale of the property involved." 1d. at
127. Since such aright woul d entail payi ng an anount equal to t he val ue
of the coll ateral --rather than an anount equal to the creditor's proceeds
at the forecl osure net of all costs--theinplicationisthat acreditor's
al l owed secured clai mis determ ned wit hout reference to hypot heti cal

forecl osure-rel ated costs. 42

41That portion of the legislativehistory states in pertinent part

as follows: "Thus, for exanple, if a debtor owned a $2, 000 car,
subj ect toa $1,200 Iien, the debtor coul d exenpt his $800 i nterest in
thecar . . . . This sectionpermts himto pay the hol der of thelien

$1, 200 and redeemthe entire car

“Aleadingtreatisecites the fact that t he Bankruptcy Conm ssi on,
indiscussingits proposed redenption provision (which calledfor
paynent of the collateral's "fair market val ue,” rather than the Code's
requi renment that the debtor redeemby payi ng the creditor the amount of
its "all owed secured claint), opinedthat "[t]he nost appropriate
standard [for determning acollateral's "fair market value"] is the
net amount the creditor would receive were he to repossess the
coll ateral and dispose of it as permtted by the applicable
nonbankruptcy |l aw. " Report of the Conm ssi on on t he Bankruptcy Laws of
the United States, H R Doc. No. 137, 93d Cong., 1st Sess. Pt. Il at
131 (1973) (enphasi s added). See 4 Collier on Bankruptcy 1722. 05[ 1]
n. 3. But the Comm ssion did not explainwhat it meant by "net": that
term may have been used to refer to proceeds froma sale of the
col l ateral net of senior |iens and sal e costs, or sinply net of senior
| iens. Moreover, another section of the same report provi des as
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Wthregardtothe |l egislative history's focus onthe val ue of
col lateral, one could m nim ze t he significance of thelack of any reference
to forecl osure costs by pointing out that the sane | egi sl ative history al so
makes no nmenti on of senior liens. But sincethe value of acreditor'slien
islimtedbythefirst sentencein 8506(a) tothe estate'sinterest inthe
col lateral, the text of 8506(a) itself warrants the concl usion that the
court nust take senior liensintoaccount when valuing alien thereunder.
See supra pp. 54-55. Moreover, the assunptionthat senior |iens would be
deducted fromalien's val ue borders on the obvious: if they weren't, then
mul ti pl elienhol ders coul d each hol d hundreds of t housands of dollars in
secured clainms on property worth only $100, 000.

There is no such self-evident assunption with regard to
foreclosure costs. If anything, the assunption would be tothe contrary:
just as a honmeowner's equity is not commonly understood to be net of
hypot heti cal sal es costs, sotoo the val ue of an undersecured creditor's
mortgage i s general ly assuned to be coextensive with the val ue of the
nort gaged home. Thus the failure to mention foreclosure costs inthe
| egislative history, unlike the failure to highlight theinportance of

senior liens, supports theinference that that considerationis not rel evant

follows: "Fair market val ue needs nodefinition; it iswhat awlling
buyer woul d pay a seller whois ableto holdontothe property until
a reasonable offer isreceived.”" H R Doc. No. 137 Part | at p. 180
n.41. Thus the Comm ssion report i s anbi guous and sel f-contradi cti ng,
and i n any event i s |ess useful than the House Report in determ ning
theintent of Congress. See Garciav. United States, 469 U. S. 70, 76,
105 S. Ct. 479, 83 L. Ed. 2d 472 (1984) ("[T] he authoritative source
for findingthe Legislature'sintent [iesinthe Commttee Reports on
the bill . . . .").
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to the 8506(a) inquiry.

Vi ch brings ne to the second, nore fundanental flawin the
reasoni ng of those courts whi ch deduct hypot hetical sal e costs. Evenif it
i s appropriateto postul ate a sal e, 8506(a) does not direct the court to
charge the costs of thesaletothecreditor's securedclaim Andfor the
reasons expl ai ned, the | egi sl ative hi story suggests that creditors should
not be charged wi th such costs. Ot her considerations point tothe sane
concl usi on.

Though a credi tor m ght have a contractual right to recover from
athirdparty any deficiency resulting fromthe sale of its collateral, the
maj ority viewis that the amount of its all owed secured cl ai mshoul d not be

adj usted accordingly. See Wese, 980 F. 2d at 1283; Grubbs v. Nati onal Bank

of South Carolina, 114 B.R 450, 452 (D. S.C. 1990); Cook, 38 B.R. at 875;

Inre Van Nort, 9 B.R 218, 221 (Bankr. E.D. Mch. 1981).% | n chapter 13,

therationalefor thisresult is that §1325(a)(5)(B) nerely protects the

creditor's "expectations of recoveryas agai nst the debtor," not as agai nst

43The Debtors' reliance onVan Nort is m splaced. That case held
that the value of a chapter 13 creditor's lien on the debtor's car
shoul d be det er mi ned based on t he whol esal e val ue of the car, rather
thanits retail value. 9 B.R at 221. But the use of a whol esal e
val uati on nmethod is not i nconpatiblewiththe premse that forecl osure
costs areirrelevant. See suprapp. 56. Infact, Van Nort appearsto
have val ued the creditor’'s | i en based sol el y on t he purchase pri ce t hat
t he creditor coul d expect inthe event of a forecl osure sale. See 9
B.R at 221-22 (The whol esal e val ue "can be established through
appraisal, as it was in this case, or by reference to listings of
aut onobil e sources . . . . At that tine[i.e., the date the debtors
filedtheir petition,] the whol esal e val ue of the Van Norts' Vol are was
approxi mately $2,000.00. That is the amount of Chrysler Credit's
al l owed securedclaim. . . ."). The court did not deduct hypot heti cal
sal e costs fromthat price.
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athirdparty. Cook, 38 B.R at 876 (quoti ng Bowran & Thonpson, Secur ed

Cl ai ms Under Section 1325(a)(5)(B): Collateral Val uation, Present Val ue,

and Adequate Protection, 15 Ind. L. Rev. 569, 576-77 (1982)); see al so

Grubbs, 114 B.R at 452. This sane rationale logically calls for the
concl usi on t hat hypot heti cal sal e costs shoul d al so be di sregarded: if the
credi tor cannot augnent its secured clai mby amounts it knows it would
recover fromthird parties upon foreclosure, it nakes littl e sense to debit

its clai mby anounts that the creditor woul d have to pay tothird parties

upon foreclosure. See Wese, 980 F. 2d at 1286 ("[1]t woul d be i nconsi st ent
not to cal culate [the nortgagee's right of recourse against a private
nortgage i nsurer] intothe value but to all owhypot hetical transaction
costs.").

The concl usi on t hat val uati on under 8506(a) i s made w t hout
referenceto foreclosure costs alsofostersuniformty and certainty. |If
such costs were a consi derati on, howwoul d t hey be determ ned? Wat if the
creditor arguedthat it wouldretainthe repossessed coll ateral, rather than
sell it? What about creditors who insist that they coul d di spose of the
property wi thout incurring sales costs at the prevailing rate (for exanpl e,
a creditor who knows a broker who coul d provi de servi ces at no charge)? Cf.
Weber, 140 B.R at 710 ("Only when the creditor is in the business of
sellingthe type of collateral which securesits debt, can[it] . . . argue
that recourse toits collateral . . . would result in actual costs of
transfer or sale which would be | ess than approximtely 10% of the

collateral's value."”). Sincetineis noney, shoulda nonetary figure be put
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onthe tinme that the creditor woul d have to expend in foreclosingits
i en?44

I n short, basing the value of alienon factors other thanthe
col lateral ' s val ue (and t he amount of senior |iens) opens up a Pandora' s box
of suppositions and specul ations. Restrictingthe 8506(a) inquiry tothe
val ue of the coll ateral and t he amount of |iens encunbering the collateral,
on t he ot her hand, reduces the |ikelihood of Iitigation, and | owers the cost
of litigatingthose disputes whichdo arise. Cf. Briggs, 143 B. R at 451-52
(judicial policy of discouraging litigation may be an appropriate
consi derati on when construing a statute).

This interpretati on of 8506(a) is consistent with therationale

of the Sixth Grcuit's decisioninMnphis Bank & Trust Co. v. Wit man, 692

F.2d 427 (6th CGr. 1982), where the court addressed a chapter 13 pl an whi ch
provi ded for the crandown of a car I oan. |n hol dingthat courts shoul d use
the current market rate of interest for simlar |oans inthe regi on when
det er m ni ng whet her a pl an provi des for paynent on a secured clai mthat is
sufficient for purposes of 81325(a)(5)(B), the court reasoned that "[t] he
theory of the statute is that the creditor is making a newloan to the

debtor in the anount of the current val ue of the collateral." 692 F. 2d at

431 (enphasi s added); see alsoid. at 429 ("Ineffect thelawrequires the

creditor to make a newl oan in the anobunt of theval ue of the coll at er al

4For an exanpl e of just how hypot hetical this inquiry can get,
consider Inre Paige, 13 B.R 713, 715 (Bankr. S.D. Chio 1981), in
whi ch t he 10%cost-of -sal e esti mat e was based i n part on "possi bl e
points to be paid by the seller for non-conventional financing."
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rat her than repossess it . . . .") (enphasis added).

Si nce 81325(a) (5) calls for paynment of the present val ue of a
creditor's "allowed secured claim™ the Sixth Grcuit ineffect equated that
termwith the value of the collateral. Seeid. ("The secured portion of the
total claimrepresents the present val ue of the collateral and the unsecured
portionis the reminder, i.e., the anount [ by which] the all owed cl ai m
exceeds the value of the collateral."). And sincethe court didnot adjust
that figure for hypothetical sal es costs, Wi t man supports the concl usi on
t hat such an adjustment is inappropriate.?

For these reasons, | concl ude that the hypot heti cal costs of
sel ling the Debtors' home are not deducti bl e when det erm ni ng t he extent of
Fol ey's secured claim

SUMVARY

The cl ai s of bot h Fol ey and NBD ar e subj ect to bi furcation under

40Ot her authorities have al soinpliedthat hypothetical sal es costs
are not rel evant when valuing alien pursuant to 8506(a). See United
States v. Ron Pair Enters., 489 U. S. 235, 239, 109 S. C. 1026, 103 L.
Ed. 2d 290 (1989) ("Subsection (a) of 8506 provi des that a claimis
secured only to the extent of the val ue of the property on which the
lienis fixed. . . ."); Tinbers of I nwood Forest, 484 U. S. at 372
(" The phrase 'val ue of suchcreditor'sinterest' in 8506(a) neans 'the
val ue of the collateral.""); United States v. Arnold, 878 F. 2d 925, 928
(6th Gr. 1989) ("Section 1325(a)(5)(B), |ike section 1225(a)(5)(B), is
sonetinmes referred to as a ' crandown' provision because a secured
creditor is forcedto accept secured status under the planonly tothe
extent of the value of the collateral at the time . . . . Any
i ndebt edness due the creditor i n excess of the value of the coll ateral
i sincluded with other all owed unsecured clains."); Lundin, supra note
32, at 85.39 ("If the bank's claimis $7,000 and t he car [serving as
collateral] is worth $5, 000, then the bank's secured claimw || be
$5,000 . . . .").
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8506(a) and avoi dance, pursuant to 8506(d), of theunderlyinglienstothe
extent they are not supported by value. However, the Court will not
invalidate either lienuntil entry of the Debtors' di scharge pursuant to
8§1328(a). The amount of Foley's all owed secured cl ai mi s not subject to
adj ust nent based on t he hypot heti cal cost of sellingthe Debtors' hone. An

appropriate order shall enter.

Dat ed: February 23, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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